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a Supreme Court of the District of Columbia 


Henry T. Read, by J. Harrington Edwards, Attorney 

in Fact, plaintiffs 

V, 

Hubert Work, Secretary of the Interior, and Wil- 
liam Spry, Commissioner of the General Land Office, 
defendants 


In Equity 
No. 41673 


United States of America, 

District of Columbia^ ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washin^n, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 BiU for injunction 

Filed September 6, 1923 

In the Supreme Court of the District of Columbia 

Henry T. Read, by J. Harrington Edwards, Attort 

ney in Fact, plaintiffs 

V. 

Hubert Work, Secretary of the Interior, and 
William Spry, Commissioner of the General 
Land Office, defendants 

In this bill of complaint, the plaintiffs show: 

I 

That the plaintiff Henry T. Read is a citizen of the United States 
and a resident of Pennington County, South Dakota; that the plain¬ 
tiff J. Harrington Edwards is a citizen of the United States and a 
resident of King County, Washington. 

That the defendant Hubert Work is a citizen of the United States 
and of the State of Colorado, and, temporarily, a resident of the 
District of Columbia. That he is Secretary of the Interior of the 
United States, and is sued in his official capacity. That the de¬ 
fendant William Spry is a citizen of the United States and of the 
State of Utah, ana, temporarily, a resident of the District of Co¬ 
lumbia. That he is Commissioner of the General Land Office of the 
United States, and is sued in his official capacity. 

II 


In Equity 
No. 41673 


That on June 19, 1920, the plaintiffs, the said Henry T. Read and 
the said J. Harrington Edwards, his attorney in fact, duly 
2 appointed, authorized and recognized, filed in the United 
States Land Office at Gainesville, Florida, a forest lieu selec¬ 
tion for 160 acres, more or less, of public land, which selection was 
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received, accepted, recognized, and entered by the register and re¬ 
ceiver and duly identified as “ Gainesville 016724.” That a copy of 
the appropriate page of the serial register is attached herewith as 
plaintiffs Exhibit K. 

III 

That the said “ forest lieu selection, Gainesville 016724,” was made 
and filed in accordance with and in compliance with the acts of 
Congress of June 4, 1897, 30 Stat., 36; June 6, 1900, 31 Stat., 614; 
March 3. 1901, 31 Stat., 1037; and March 3, 1905, 33 Stat., 1264, and 
in compliance with all applicable laws, rules and regulations. Tliat 
the said compliance of the plaintiffs, as to a portion thereof, to wit, 
52.38 acres was judicially determined by the Commissioner of the 
General Land Office, March 17, 1922. That a copy of the said 
judicial determination of March 17, 1922 is attached herewith as 
plaintiff's Exhibit A. That patent for the said 52.38 acres was is¬ 
sued March 22, 1922. 

IV 

That the Commissioner of the General Land Office, on March 22, 
1922, withheld complete determination of the validity of the said 
forest lieu selection as to a portion thereof, to wit, lot one and lot 
two, section nineteen, township fifty-three south, range forty-two 
east, Tallahassee meridian, Florida, or in shorter description, “ Lots 
1 and 2, Sec. 19, T. 53 S., R. 42 E., T. M.,” according to the public 
land plat of survey, approved February 1, 1875, or in shorter 
3 description, “ 1875 survey.” That the Commissioner of the 
General Land Office withheld complete adjudication of the said 
lots 1 and 2,1875 surv ey, for the reason that the status thereof was be¬ 
ing adjudicated by other pending determinations. That the said other 
adjudications were duly had and the same are attached herewith 
with the same effect as though each of the said adjudications were 
at this point copied herein in full. That the commissioner’s de¬ 
cision of December 12, 1921, is numbered plaintiffs’ Exhibit B. 
That the Secretary’s decision of August 30, 1922, is numbered plain¬ 
tiffs’ Exhibit C; the Secretary’s decision of October 26, 1922, is 
numbered plaintiffs’ Exhibit D; that the Secretary’s decision of 
March 15, 1923, is numbered plafintiffs’ Exhibit E; and the final 
decision of the Secretary, dated August 27, 1923, is numbered plain¬ 
tiffs’ Exhibit F. Tliat the substance of the said decisions is to the 
effect that the title to the said lots 1, and 2 survey, is in the United 
States; that the selection of the plaintiffs is the first legal entry of 
record; that the selection of the plaintiffs segregates the said lots 
1 and 2, 1875 survey; that, in the said decisions, no defect in the 
compliance of the plaintiffs with the applicable laws, rules and 
regulations is indicated; but it is held that the department has full 
jurisdiction to refuse to issue patent to such prior entryman with 
full compliance and has jurisdiction to give a patent thereto to 
another who has no application pending, who has never filed any 
application therefor; and that, b^ause of such determination, the 
said defendants have ordered that a United States patent issue to 
the said public land of the United States known and described as 
lots 1 and 2, Sec. 19, T. 53 S., R. 42 E., T. M., Florida, to one 
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4 William H. Gleason, his heirs or assigns. That the reason as¬ 
signed for the said issuance of patent to Gleason, instead of to 

the plaintiffs, is because of certain erroneous, earlier decisions, the 
effect of which will hereafter be stated. 

V 

That the said William H. Gleason was a homesteader in the said 
section 19. That on July 10 , 1845, a township plat of public land 
survey was approved by the surveyor general for the State of 
Florida, of the said T, 53 S., R. 42 E., T. M. Florida. That a copy 
of the said 1845 survey is attached herewith as plaintiffs’ Exhibit G. 
That on April 4, 1870, the said William H. Gleason made homestead 
€ntry according to the said 1845 survey for lot 1 (W. 1/2 NW. 1 / 4 ) 
(79.62 acres) and lot 2 (W. % SW. %) (85.22 acres), sec. 19, con¬ 
taining in all, 164.84 acres. That in 1873 the said William H. 
Gleason requested or petitioned the Interior Department for a resur¬ 
vey of the township, which request or petition was granted. That 
the resurvey was authorized, was run upon the ground in 1874, the 
field notes thereof were made up and approved, and plat thereof 
was made up and approved, February 1 , 1875. That a copy of the 
said 1875 survey is attached herewith as plaintiffs’ Exhibit H. That 
notwithstanding the existence of the survey of 1875 (Exhibit H), 
the Commissioner of the General Land Office, through carelessness 
and inadvertence, on June 24, 1878, issued to the said WTlliam H. 
Gleason a public land patent, under the homestead law, for lot 1 
and lot 2, sec. 19, T. 53 S., R. 42 E., T. M, Florida, containing 
164.84 acres, specifying that the same was issued in accordance 
with the plat approved July 10 , 1845, which had been super- 

5 seded February 1 , 1875, by the 1875 survey. That the 
area described in the said Gleason entry and patent is sub¬ 
stantially the west half of the west half of the said section 19. 
That lot 2 , sec. 19, 1875 survey, selected by the plaintiffs June 19, 
1920, is located in the northwest quarter of the northwest quarter 
of section 19. That lot 1, 1875 survey, selected by the plaintiffs June 
19,1920, is located in the west half of the northeast quarter of section 
19. That there is no actual or physical conflict between the lands 
patented to the said William H. Gleason in 1878 and the lands 
selected by the plaintiffs, June 19, 1920. 

VI 

That prior to 1845 the Land Department duly authorized and 
directed the survey of the exterior township lines of T. 53 S., R. 
42 E. That the north, the west, and the south township exterior 
lines were duly run upon the ground, that field notes thereof were 
duly made up and approved, and that the said lines are shown, in 
part, upon the said plat approved July 10,1845, plaintiffs’ Exhibit G. 

VII 

That prior to the 1845 survey the Land Department never author¬ 
ized or directed the survey of the interior or of the bay shores of 
T. 53 S., R. 42 E. That no survey of the interior, or bay shores prior 
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to the 1845 plat was run upon the ground. That no field notes of 
any such interior survey of T. 53 S., K. 42 E., prior to the 1845 plat, 
was made up and approved. That all interior, meander, and bay- 
shore lines shown upon the plat of 1845, including the north, the east, 
and the south boundaries of section 19, were wholly fictitious in that 
the said lines neither repi*esented the physical conditions as 
6 they existed upon the ground or were the result of any alleged 
effort at surveying. That the area of section 19, as shown 
thereon, was and is wholly inaccurate and fictitious. 

VIII 

That at the request of, or uj^on the petition of, the said Williani 
H. Gleason, a resurvey of the said T. 53 S., R. 42 E. was duly au¬ 
thorized, run upon the ground, and field notes thereof were duly 
made and approved. That on February 1, 1875, a plat thereof was 
duly approved. That the said surveyor duly retraced the north, 
the west, and the south boundaries of T. 53 S., R. 42 E. That 
he did not retrace as such a single interior line or meander line or 
shore line as shown upon the plat of 1845. That he did not set 
or reset any corners of the 1845 plat, as such, or set or reset any 
meander corners. That in no manner did he reproduce the 1845 
survey as such, upon the ground or in his field notes or plat. 


IX 


That the said surveyor found within the limits of the 1845 ex¬ 
terior township lines as surveyed, great areas of lands, which were 
in existence in 1845, but which were omitted from the 1845 survey, 
and which were from 1845 to 1875, unsurveyed, public lands of the 
United States. That among said areas, left unsurveyed by the survey 
of 1845, was that large area of land located with the north half of 
section 19. That the survey of 1845 showed in the north half of 
section 19 one subdivision, to wit, lot 1, being also the west half of 
the northwest quarter, containing 79.62 acres. That the survey of 1875 
showed in the said north half of section 19, five subdivisions, to 
7 wit, lots 1, 2, 3, 4, and 5, containing 226.18 acres. That lots 3 
and 4, 1875 survey, containing 81 acres, occupied substantially 
the same position, area and location as lot 1,1845 survey. That lots 1, 
2, and 5,1875 survey, were in no way in conflict with lots 1 and 2,1845 
survey. That the area occupied by lots 1, 2, and 5, 1875 survey, 
was shown upon the plat of 1845 as apparently covered by the waters 
of Biscayne Bay. That the pretended meander line of Biscayne Bay 
at the said north half of section 19 in 1845 was in upland covered 
with pine timber with the true shore line of Biscayne Bay approxi¬ 
mately one-half mile east. That the area shown by the 1875 plat 
as lots 1, 2, and 5, 1875 survey, was not accretion formed between 
1845 and 1875. 


X 


That in Gleason v. Pent, 14 L. D. 375, on rehearing, 15 L. D. 286, 
decided in 1892, the Secretary in considering the boundaries of the 
lands patented to the said William H. Gleason, in 1878, without any 
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fact, matter, circumstance or thing except the erroneous 1845 plat, 
tending to sustain such finding, found that the said Gleason home¬ 
stead, in the north half of section 19, bordered upon the waters of 
Biscayne Bay, and that the greater area shown by the 1875 survey, 
was accretion formed by tidal action between 1845 and 1875. That 
in the later case of Lewis W. Pierce, 18 L. D. 328, the said Secretary 
declined to receive proof that the said added area was not accretion. 
That the Pent case referred to lot 2, 1875 survey, and the Pierce 
case referred to lot 1, 1875 survey. That neither of the said ad¬ 
judications were the result of hearings or of a hearing, or investiga¬ 
tions or an investigation upon the ground. That there was no search 
for any field notes of the alleged meander line, shown along the east 
boundary of the north half of section 19,1845 survey. That the 
8 absence of such field notes and the fictitious character of the 
intei'ior and meander lines of the 1845 survey was not called 
to the attention of the Secretary. That the sole evidence in the said 
Pent case was the two plats, and the decision was arrived at from a 
comparison tliereof, in the belief that the meander line as shown 
upon tlie plat of 1845 was actually run and correctly represented 
the sliore line in 1845. That the said adjudications were rendered 
without stating that the said William H. Gleason asked and peti¬ 
tioned for the survey of 1875. That the Secretary now rules that 
said adjudications are binding. 


XI 

That the Land Department, with full jurisdiction to do so, ap¬ 
proved a selection and issued a public-land patent to the said lot 
5, 1875 survey, to the State of Florida, under the swamp-land act 
on May 4,1885. That thereafter the State of Florida, for a valuable 
consideration, deeded the said land to one Edward L. White, who 
conveyed portions thereof to others. That a transferee of the said 
William H. Gleason brought suit in the circuit court of Florida, 
for Dade County, against the said Edward L. White, and the said 
others, for the possession of the said lot 5, 1875 survey. Tliat the 
said suit eventually reached the United States Supreme Court, in 
the case of Gleason v. White, 199 U. S., 54, on May 29, 1905. TTiat 
the United States Supreme Court says in part: 

‘‘The patent to Gleason was three years after the last survey, 
which, in so far as it conflicted with the prior survey, superseded that 
and became the official record of the I^nd Department. Notwith¬ 
standing this, the patent purports to convey lots 1 and 2, as shown 
by the survey of 1845. Undoubtedly the mistake arose because the 
homestead entry, which must have been five years before the patent, 
was made before the survey of 1875, and at that time the official 
record was the plat of 1845, which showed only the two lots. 
9 Through carelessness, and not recognizing the change made 
by the survey of 1875, the patent rerers to the sur\"ey of 1845, 
relying on the description in the homestead entry. The land 
patented amounted to 164.84 acres. The homestead law allowed one 
to enter 160 acres, and as the patent covered 4.84 acres more than the 
amount allowed for a homestead the patentee paid the Government 
price for the excess, $6.05. 
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“ The contract of McKay for the survey of 1845 was a contract 
to survey the exterior lines of T. 53, and while the field notes of the 
west line of the township are preserved, his notes of the east and sub¬ 
division lines are not to be found in the Land Department. The 
plat, as will be seen, shows an east line running north 2® west, 80.60 
chains, a south line 22.61 chains from the west line, and a north line 
19.81 chains, making almost a rectangle, and containing the number 
of acres described in the patent. East of this township appears Bis¬ 
cay ne Bay, according to each plat. The plat made in 1875, shows a 
south line of 22.35 chains, very nearly the same as that of the plat of 
1845, but the north line is 59.02 chains, making an almost complete 
quarter of the N. W. Sec. 19. The field notes of the survey of 1875 
show that the surveyor found on the line between secs. 18 and 19, at 
a distance of 40.35 chains from the west township line, an old quar¬ 
ter-section post and set a new one in place of it. It would seem a 
not unreasonable conclusion from this that McKay in 1845 in fact 
surveyed a tract of land east of lots 1 and 2, but that when the plat 
was made, either his field notes had disappeared or were ignored in 
running the lines of the north half of sec. 19. It further appears 
that the survey of 1875 was requested by the patentee, William H. 
Gleason, who stated that the survey of the entire township was en¬ 
tirely or almost entirely obliterated. It also appeai-s that Gleason, 
when he received his patent, took title to what was substantially the 
west half of the northwest quarter and the Avest half of the south¬ 
west quarter of section 19, the east line, as shown by the plat, being 
almost a straight line, running north and south. It does not seem 
that he could have been mistaken as to the land that he was acquiring 
from the Government, for he must have lived on it five years in 
order to have perfected his homestead. He could not have been 
ignorant of the large tract lying east of what was described in the 
plat of 1845 as ‘ lot.’ The official plat at the time of the patent was 
the plat of the survey of 1875. He was chargeable as a matter of 
law, with notice of that plat. More than that, as the survey was at 
his instance, it is a reasonable assumption that in fact he knew what 
the lines of that survey and plat were. Under these circumstances, 
full justice is done if a patent title to lands outside his lines as shown 
by the plat of 1845 is sustained, for he still is protected in the tract 
bounded by those lines and amounting to 164.84 acres. To give him 
twice that amount of land would be enabling him to profit by a mis¬ 
take of the Government—a mistake of which he was cognizant. Un¬ 
der those circumstances, we are of opinion that the judgment of the 
Supreme Court of Florida must be, and it is affirmed.” 

10 XII 

That, after the decision of the United States Supreme Court, May 
29, 1905, in Gleason v. MTiite, 199 U. S. 54, and prior to June 19, 
1920, the Commissioner of the General Land Office, at times and 
dates unknown to the plaintiffs, caused changes and adjustments to 
be made of various records, including the notations with the pa^rs 
constituting the original entry papers of the said William H. Glea¬ 
son, which adjustment called attention to the said Supreme Court 
decision and the limiting force thereof. That among the records 
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maintained by the Commissioner of the General Land Ofiice are the 
tract books, which are relied upon by the officials of the department 
and by the public for accurate information as to the status of the 
surveyed piiolic lands of tlic United States. That on page lt>l, of 
volume o5, of the Florida tract books, opposite section 10, after the 
decision of the United States Supreme Court, May 29, 1905, and prior 
to June 19, 1920, by order of the Commissioner, at a time and date 
unknown to the plaintiffs, the description of the said Gleason Home¬ 
stead Plntry was adjusted to coi-respond to the said Supreme Court 
adjudication: ‘*W. V 2 14 and W. 14 SW. 14 ? sur¬ 

vey ; by new survey, lots 3, 4, 6, and 7.” That a copy of page 161, of 
volume 35, Florida tract books, is attached herewith as plaintiffs’ 
Exhibit yr. 


XIII 


That Congress of the United States by law, provides for, facili¬ 
tates and encourages the appropriation of public lands under the 
public land laws. Tliat Congress has provided penalties for the 
local officers concealing or misrepresenting the status of vacant 
public land. Tliat among the facilities provided by Congi*ess 
11 for the information of the public as to the status of public 
lands is the triplicate public-land plat, upon which all entries 
are noted, and upon which the status of vacant public land appeal’s 
either when no entries are shown or when all prior entries are 
scratched through. That after April 29, 1905, and prior to June 19, 
1920, upon the said local land office plat at the Gainesville, Florida, 
United States local land office, the entry of William H. Gleason was 
adjusted and changed in section 19, to show that the said entry ap¬ 
propriated only lots 3, 4, 6, and 7, 1875 survey. That a copy of tlie 
said public-land plat is attached herewith as plaintiffs’ Exhibit N. 
That similarly there is maintained in the said local land offices a 
tract book for official and public information. That upon the page 
opposite section 19, T. 53 S., R. 42 E., prior to June 19, 1920, the 
entry of the said Gleason was adjusted and changed to correspond to 
the said decision of the United States Supi'eme Court and to show 
that the said entry covered only lots 3, 4, 6, and 7, 1875 survey. That 
a copy of the said appropriate page in attached herewith as plain¬ 
tiffs’ Exhibit L. 


XIV 


Tliat neither the said William H. Gleason, his heirs or assigns, 
ever filed any objection to the said adjustment of the Gleason entry 
papers or other records of the General Land Office or of the local 
land office, in accordance with the said decision of Gleason v. White, 
199 U. S. 54. That on June 19, 1920, the records of both the local 
land office at Gainesville, Florida, and the records of the General 
Land Office showed that as to lots 1 and 2, 1875 survey, there was no 
pending application, entry, or claim of any nature whatsoever, 
12 either of the said William H. Gleason, his heirs or assigns, or 
any one else whatsoever; and showed in conflict therewith no 
patent or pending unpatented right and no existing reservation or 
national forest. 


18611—24-2 
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XV 

That (in or about September lo. lh!20, the plaintiffs, at the re(|uest 
of William Louclerback. his a^ent. deederl to Charles Deering all 
interest under the selection to the south half of lot one (S. ^ lot 1), 
1875 survey, the said Deerin^ having thereon fencing and improve¬ 
ments, and the selection not having been made adversely to him. 
That as to the X. i/o lot 1 and lot ‘2. 1ST5 survey, on June 19, ll)‘2(), 
the said land was nonmineral, unoccupied, unimproved, unsettled 
upon, uncultivated, uninclosed, unposted, unused, wild, and vacant 
public land. That full and complete proof thereof, as required by 
the law, the rules, and regulations was duly submitted with the selec¬ 
tion June 19. 1920. 

XVI 


That as j)art of the compliance of the plaintiffs with all of the 
applicalile laws, rules, and regulations they were required to re¬ 
invest the United States with an area of privately owned land lo¬ 
cated within a national forest. That as compliance therewith the 
plaintiffs reinvested the United States with the fee simple title to 
the southeast quarter of section twenty-seven, township one south, 
ran^e five east. Black Hills meridian, within the Black Hills Na¬ 
tional Forest, South Dakota, containing 160 acres. That on March 
17, 1923, the Commissioner of the General Land Office, plaintiffs’ 
Exhibit A, rendered a judicial determination in substance holding 
that tha United States was and is reinvested with the full fee 
13 simple title to the said 160 acres within the Black Hills 
National Forest because of the compliance of the plaintiffs 
with the applicable laws, rules, and regulations. 

XVII 

That on March 17. 1922, the Commissioner of the General Land 
Office rendered a judicial determination in substance holding the 
United States had been reinvested with the fee simple title by the 
plaintiff’s, to the extent of 160 acres, including the 106.30 acres, of¬ 
fered by the plaintiffs in exchange for lots 1 and 2, 1875 survey. 
That in other respects the said (commissioner partly, but not fully 
adjudicated favorably, the compliance of the plaintiffs with the ap¬ 
plicable laws, rules, and regulations with respect to the said lots 1 
and 2, 1875 survey. 

XVIII 

That a completely favorable adjudication of the plaintiffs’ selec¬ 
tion, Gainesville 016724 and patent thereto as to the N. ^ lot 1 and 
lot 2, 1875 survey, has been withheld by the said commissioner and 
by the said Secretary because of the adjudications referred to in 
Paragraph Numbered IV, plaintiffs’ Exhibits B to ’F, inclusive. 
That the Secretary says in substance that the construction of the 
patent issued to William H. Gleason, in 1878, by the adjudication 
of the United States Supreme Court in Gleason v. White, 199 U. S. 
54, must be confined to lot 5, 1875 survey, and that tne opinion 
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therein has neither force or effect, or persuasive principles, applica¬ 
ble to anv other land or lands in section 19. That notwithstand- 
in" the defendants’ holding that the said lands are public lands, 
siioject to patenting by the United States, the said defendants also 
hold that the public-land patent to the said X. i/o lot 1 and lot 
14: 2, 1875 survey, to the said William H. Gleason, his heirs or 

assigns, who have never applied for the said patent or any pat¬ 
ent thereto: who have never complied with any law as to the said X. 
y 2 lot 1 and lot 2, 1875 survey: and who have no preference right 
thereto under any law, instead of to the plaintiffs with full compli¬ 
ance with all applicable laws, rules, and regulations. 

XIX 

That the ultimate facts found by the Department of the Interior, 
as appear upon the fact of the Exhibits A to P, all of which are 
attached herewith the same force and effect as though they were 
severally copied herein in full, show that on June 19, 1920, the title 
to the said X. I /2 lot 1 and lot 2, 1875 survey, was public land of the 
United States, and that neither the said \\Tlliam H. Gleason, nor 
any heir nor any assign has any right to the said land under the 
1878 patent issued to the said William H. Gleason. 

XX 

That the selection of the plaintiffs aforesaid was made in good 
faith with the belief that the land was open public land; and that 
the adjustments, as shown upon the public records of the land de¬ 
partment, as aforesaid, represented indisputabl}’ the accurate status 
of the lands. That in every respect the compliance of the selectors 
was timely, and in every determination the plaintiffs were vigilant 
in the protection of their rights. That they filed a timely appeal, 
motion for rehearing, and petition for the exercise of supervisory 
authority, with arguments. That there is no further opportunity for 
hearing or review afforded by the rules and regulations, by the Kules 
of Practice of the Interior Department, or by any law of Con- 
15 gress. That the record of the said case has been returned by the 
said Secretary to the said commissioner with the direction to 
cancel the selection of the plaintiffs as to lots 1 and 2,1875 survey, and 
to issue a patent thereto in the name of William H. Gleason, his heirs 
and assigns. That with respect to the said X. 14 of lot 1 and lot 2, 
1875 survey, the said patent, if issued, would cloud the title and 
vested right of the plaintiffs to the said land. Tliat the stated 
object of the patent to Gleason is to end further proceedings in the 
Land Department, and the threatened action, if accomplished, will 
cloud the right of the plaintiffs to receive a patent. 

XXI 

That the plaintiffs say that on June 19, 1920, as aforesaid, thev 
made the said forest lieu selection of the lands heretofore described, 
including the said lot 1 and lot 2, 1875 survey, in full compliance 
with the applicable laws, rules, and regulations, and otherwise per- 
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formed in full the conditions expressed therein, including the revest¬ 
ing the United States with the full fee simple title to the lOG.SO 
acres of base land offered in exchange for lots 1 and 1875 survey, 
106.30 acres in area. That the Land Department had adjudicated, 
as aforesaid, that the said title to the said base land is in the I nited 
States. That neither the Secretary of the Interior nor any other 
official has any authority to return the title to the “base land'' to 
the plaintiffs. That the action threatened by the defendants as 
hereinbefore stated will, if accom]>lished. result in the arbitrary 
takin" of the private j)roperty of the plaintiffs without compensa¬ 
tion and without the consent of the plaintiffs and to their 

16 irreparable loss, damage, and injury, and for which the plain¬ 
tiffs have no other adequate reined}’ at law, and are otherwise 

remediless, except in equity. That for the reasons assigned the only 
remedy remaining to the plaintiffs is by appropriate appeal to the 
courts for relief from the rulings as aforesaid, which are erroneous 
in matters of law. 

Wherefore, the premises considered, the plaintiffs pray: 

1. That the process of this court issue, directed to the defendants, 
Hubert Work. Secretary of the Interior, and William Spry, Com¬ 
missioner of the General Land Office, requiring them, and each of 
them, to appear and make answer to the foregoing bill, but not under 
oath, answer under oath being hereby expressly waived. 

2. That, upon the filing of this bill, or at such short day there¬ 
after, as shall be fixed by the court, a preliminary order may issue 
herein, restraining and enjoining, pendente lite, the defendants, their 
successors in office, and each, every and all persons claiming to act 
under their, or either of their authority, or control, from enforcing 
any or either of the certain rulings, holdings or decisions mentioned 
and complained of in the foregoing bill of complaint, to the extent 
of rejecting or canceling the plaintiffs’ selection, Gainesville 016724, 
as to the N. I /2 lot 1 and lot 2, Sec. 19, T. 53 S., R. 42 E., T. M., 
Florida, and also to the extent of embracing in any patent to William 
H. Gleason et al., the said N. I /2 lot 1, and lot 2, Sec. 19, T. 53 S., 
R. 42 E., T. M. Florida. 

3. That upon final hearing, said restraining order and injunction 

may be made perpetual and that mandatory injunction may 

17 issue against defendants commanding and requiring that so 
far as the said S. i/o lot 1 and lot 2, Sec. 19, T. 53 S., R. 42 E., 

T. M., Florida, is concerened and affected that each of the said rul¬ 
ings, holdings, and decisions be vacated and set aside, and that the 
rights granted and secured to the plaintiffs under the said acts of 
Congress, rules and regulations, be respected and recognized, and 
given their full legal force and effect. 

4. And that the plaintiffs may have all such other and further 
relief as the nature of its case may demand and require, and as may 
be agreeable in equity. 

Henry T. Read, 

J. Harrington Edwards, 

By Charles R. Pierce, 

Attorney for plaintiffs. 
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Plaintiffs* list of exhibits 

A. Decision of the Commissioner, March 17,1922. 

B. Decision of the Commissioner, December 12, 1921. 

C. Decision of the Secretary, August 30,1922. 

D. Decision of the Secretary, October 26,1922. 

E. Decision of the Secretary, March 15, 1923. 

F. Decision of the Secretary, August 27, 1923. 

O. Township plat, approved July 10, 1845. 

H. Township plat, approved February 1, 1875. 

I. Decision of the Commissioner, February 28, 1921. 

J. Decision of the Commissioner, February 18, 1919. 

K. Page from serial register of Gainesville land office. 

L. Page from tract book of Gainesville land office. 

M. Page from tract book of the General Land Office. 

18 N. Copy of part of triplicate plat at Gainesville land office. 
O. Register’s letter of transmittal, September 11, 1920. 

P. Decision of commissioner, Oct. 18, 1920. 

Affidavit 

District of Columbia, ss: 

Before me, the undersized, a notary public in and for the Dis¬ 
trict of Columbia, aforesaid, personally appeared Charles R. Pierce, 
who, by me being first duly sworn, on oath says that he is attorney 
for Hen^ T. Read, duly appointed as such by J. Harrin^on Ed¬ 
wards, his attorney-in-fact, and is also the attorney for J. Harring¬ 
ton Edwards, plaintiffs in this action; that he has read the fore¬ 
going bill of complaint and is acquainted with the contents thereof, 
and that the several matters and things therein set forth and con¬ 
tained are true, as he verily believes. 

Charles R. Pierce. 

Subscribed and sworn to before me this 5th day of September, 
A. D. 1923. 

[seal.] Frederick S. Tyler, 

Notary Public^ D. C. 

19 Ryle to show cause 

Filed September 7, 1923 

:|e 4: 4: 4: * 

Upon consideration of the bill of complaint herein, and upon 
application in that behalf made, it is, by the court, this 7th day of 
September, A. D. 1923, ordered: 

That Hubert Work, Secretary of the Interior, and William Spry, . 
Commissioner of the General Land Office, defendants, show cause 
to this court, if any they have, on Monday the I7th day of Sep¬ 
tember, A. D. 1923, at 10 o’clock, a. m., why preliminary injunction 
and restraining order should not issue as prayed in the bill of com¬ 
plaint; Provided, a copy of said bill and of this rule to show cause 
be served upon said deiendants, respectively, on or before the 10th 
day of September, A. D. 1923. 

F. L. SiDDONS, 

Justice, 
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MarshaVs return 

Served a copy of the within rule on each of the defendants named 
each personally, Sept. 7, 1923. 

E. C. Snyder, 

U, S. Marshal. 

K. 

Motion to dismiss 
Filed October 19, 1923 

« « * 4c * ♦ « 

Come now the defendants by their attoney and move to dis- 

20 miss the plaintiff’s bill of complaint for the following reasons; 

1. That as appears on the face of the bill and the exhibits 
attached and made a part thereof, the defendants, after due process of 
law, have determined that the land in controversy is not public land 
of the United States subject to appropriation by plaintiff as a forest- 
lieu selection; and that the determination of the question whether 
any particular tract of land is open to disposition under public land 
laws is within the provisions of the Land Department, involves the 
exercise of judgment and discretion, and is not re viewable by the 
courts in a direct proceeding against the Secretary. 

2. That as further appears on the face of said bill and its exhibits 
the land in controversy is claimed in private ownership by parties 
in good faith and under color of title; that the said persons are not 
parties defendant to this suit although their rights and not the 
rights of the Secretary of the Interior or the Commissioner of the 
General Land Office will be affected by the decree sought; and that 
said persons are indispensable parties defendant to this suit, in 
w’hose absence it ought not to proceed. 

3. That as further appears on the face of the bill and the exhibits 
the plaintiff, if aggrieved, has a complete and adequate remedy in a 
suit against Gleason, his heirs, or his assi^is in a court of vicinage, 
patent having long since issued to said Gleason for said land, and 
the further patent about to issue being merely a further muniment 
of title to the particular tract in controversy. 

Hubert Work, 
Secretary of the Inferior. 

WjLLiAM Spry, 

Commissioner of the Genrcd Land Office. 

By their attorney: 

C. Edward Wright, 

Attorney. 

21 Order oveiruLing motion to dismiss 

Filed March 26, 1924 

« « ♦ ♦ 4t ♦ « 

This cause having come on to be heard on the defendants’ motion 
to dismiss the bill of complaint herein filed, and the court having 
been fully advised in the premises, it is, this 26th day of March, 
1924, 
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Ordered and adjudged that the motion to dismiss be, and the same 
hereby is, overruled, with leave to the defendants to file answer 
within 20 days. 

By the court: 

William Hitz, 

Justice, 

And the defendants having given notice in open court that it is 
their intention promptly to file a petition in the Court of Appeals of 
the District of Columbia for the allowance of a special appeal from 
the aforegoing order, it is on the day last above written further 

Ordered that action herein be stayed until further order of the 
court. 

By the court: 

W. H., 

Justice. 

Final decree awarding injunction 
Filed May 9,1924 

:(( 4^ 4s 

This cause came on further to be heard at this term, and defend¬ 
ants electing to stand on their motion to dismiss, upon consideration 
thereof it is this 9th day of May, 1924, 

22 Ordered, adjudged, and decreed that the defendants as Secre¬ 
tary of the Interior and as Commissioner of the General Land 
Office, respectively, their successors in office, and all persons claiming 
to act under their authority and control, or the authority and control 
of either of them, be, and they hereby are, permanently restrained and 
enjoined from cancelling or rejecting plaintiff’s forest-lieu selection, 
known in the General Land Office of the United States as Gaines¬ 
ville 016724, as to the north half of lot one (1), and lot two (2), sec¬ 
tion nineteen (19), township fifty-three (53) south, range forty-two 
(42) east, Tallahassee meridian, Florida, on account of or by reason 
of any order, ruling, or decisions, mentioned and complained of in 
the plaintiff’s bill of complaint, based upon an alleged title to said 
lands in one William H. Grleason, his heirs or his assigns; and from 
issuing a patent to the said William H. Gleason, his heirs or assigns, 
for said land, or any part thereof: as prayed in the plaintiff’s bill of 
complaint. 

It is further adjudged, ordered, and decreed that the said de¬ 
fendants, their successors in office, and all persons acting under the 
authority or control of them, or either of them, shall give full legal 
force and effect to the plaintiff’s said selection of said land, excluding 
from consideration in disposing thereof the alleged title to said 
land in the said William H. Gleason, his heirs or assigns, as prayed 
for in said bill of complaint. 

And it is further adjudged, ordered, and decreed, that the plaintiff 
have and recover his costs herein of the defendants, the same to be 
taxed by the clerk of the court. 

WiujAM Hitz, 

J usticc. 
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23 And now on the day last above written the defendants in 
open court note an appeal from the aforegoing decree to the 
Court of Appeals of the District of Columbia, and the same is hereby 
allowed; and the mandatory portion of said decree is hereby stayed, 
pending appeal, until further order of court. 

. H., 

Justice, 

Assignment of errors 
Filed May 19, 1924 


♦ ♦ 4 : ♦ ♦ ♦ ♦ 

The court erred: 

1. In not sustaining the motion to dismiss. 

2. In not holding and deciding that the defendants have exclusive 
jurisdiction to determine the status of land sought to be entered 
under the public land laws; that the actions complained of in 
plaintiff's bill were taken in the exercise of such jurisdiction; and 
that they are hence not reviewable by the court. 

3. In taking jurisdiction over the suit in the absence of parties 
indispensable to any decree. 

4. In taking jurisdiction in a matter in which the plaintiff if 
aggrieved has a complete and adequate remedy in an action against 
the parties claiming title under the patent heretofore issued. 

5. In granting the injunction. 

C. Edw. Wright, 
Attorney for Defendants. 

24 Designation of record 

Filed May 19, 1924 

The clerk in making up the transcript of record on appeal will 
please to include the following: 

1. The bill of complaint as amended (see “Motion to amend”) 
omitting exhibits. 

2. The rule to show cause. 

3. Motion to dismiss. 

4. Notation of order overruling motion. 

5. Decree granting injunction and notation of appeal. 

6. Stipulation as to exhibits. 

7. Assignment of errors. 

8. This designation. 

C. Edw. Wright, 
Attorney for defendants. 

Service acknowledged May 19, 1924. 

Charles R. Pierce, 
Attorney for 'plaintiff. 
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Stimulation as to record 
Filed May 22, 1924 

« « ♦ ♦ « * « 

It is hereby stipulated and agreed that the transcript of record 
on appeal need not include the exhibits attached to the plaintiff’s 
bill of complaint and numbered A to P inclusive. Said records 
are in each instance certified copies of plats, decisions, and records, 
the originals of which are public records of the Interior Depart¬ 
ment, judicially to be noticed. Either party may in argument 

25 produce a copy of the original public record and refer to or 
quote therefrom. 

Charles R. Pierce, 
Attorney for Plaintiff. 

C. Edward Wright, 
Attorney far Defendant. 

26 Supreme Court of the District of Columbia 


United States of America, 

District of Columhia^ ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 25, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy oi which is made 
part of this transcript, in cause No. 41673 in equitv, wherein Hen^ 
T. Read, by J. Harrington Edwards, attorney in fact, are plaintiffs 
and Hubert Work, Secretary of the Interior, et al. are defendants, 
as the same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 28th day of July, 1924. 

[seal.] Morgan H. Beach, 

Clerk. 
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STATEMENT OF FACTS. 1 

PART FIRST. 

ANALYSIS OF BILL OF COMPLAINT. 

I. 

EVERY DEPARTMENT ACTION WITHIN 
ITS JURISDICTION PRIOR TO GLEA¬ 
SON V. WHITE, 199 U. S. 54, WAS UP¬ 
HELD BY THE UNITED STATES SU¬ 


PREME COURT. 10 

A. The Surveys . 10 


In Gleason v. White, 199 U. S. 54, the Court found : 

1. The plat of 1845, as to all interior and water 

lines, was informal, unauthorized, fictitious, 
inaccurate, and not according to the survey 
as run upon the ground, and that there were 
no field notes of survey of interior or water 
boundary lines which had been run upon the 
ground. 10 

In Gleason v. White, 199 U. S. 54, the Court found: 

2. That W. H. Gleason, himself, the patentee, pe- 

tioned the Department for a resurvey, which 
was allowed. The Court can not go behind 
the Departmental action on such a resurvey 
and the Court here upheld it. 11 

In Gleason v. White, 199 U. S. 54, the Court: 

3. Found from the facts that the resurvey of 1875 

was regular and superseded the survey of 
1845. TTiis Survey was binding upon the 
Courts and the Court here upheld it. 12 
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B. The Court in Gleason v. White, 199 U. S. 54, 
upheld all patents issued in Section 19, pre¬ 
cisely as issued. 13 

In Gleason v. White, 199 U. S. 54, the Court: 

1 . Upheld the selection of and the patent to the 

State of Florida for Lot 5, 1875 survey, with¬ 
in the “large area,’’ east of Lot 1, 1845 sur¬ 
vey. 13 

In Gleason v. White, 199 U. S. 54, the Court: 

2 . Upheld to the fullest extent the law allowed, 

the patent as actually issued to W. H. Glea¬ 
son for lots 1 and 2, 1845 survey. This area 
was described as the W. 3/2 N. W. 14 and the 
W. y 2 S. W. 34- There can be no mistake as to 
the area intended, as the Department records 
all show the Gleason patent covered lots 3, 4, 

6 and 7, 1875 survey. 14 

n. 

THE LAND DEPARTMENT DECISIONS BE¬ 
YOND ITS JURISDICTION PRIOR TO 
GLEASON V. WHITE, 199 U. S. 54, WERE 
NOT FOLLOWED BY THE UNITED 
STATES SUPREME COURT. 17 

A. Certain opinions rendered by the Department 
were rejected and not followed by the United 
States Supreme Court. These opinions were 
without jurisdiction, contrary to the Depart¬ 
mental surveys and patents, and founded 
upon gross errors of law and fact. 17 

In Gleason v. White, 199 U. S. 54, the Court: 

1 . Did not follow the case of Gleason v. Pent, 14 
L. D. 375, and 15 L. D. 286, in holding that 
Lots 1 , 2 and 5, 1875 survey, were accretion 
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formed between 1845 and 1875, because the 
opinion was grossly erroneous in law and in 
fact, and because the question of accretion 
was moot. 18 

In Gleason v. White, 199 U. S. 54, the Court; 

2 . Was not required to adopt the opinions of the 
Department in Gleason v. Pent, 14 L. D. 375, 
and 15 L. D. 286, and in L. W. Pierce, 18 L. D. 

328. The opinions of the Department were 
without jurisdiction and grossly erroneous in 
fact and law. The Department ignored its 
owTi binding survey and patent. The Court 
was clearly within its jurisdiction, upheld the 
Departmental surveys and patents and was 
clearly within the law in rejecting the erron¬ 
eous opinions of the Department. 24 

m. 

THE RECENT ACTION OF THE LAND DE¬ 
PARTMENT UPON THE SELECTION OF 
READ AND UPON THE VOID CONVEY¬ 
ANCES OF GLEASON, HIS HEIRS OR 


ASSIGNS. 28 

A. The Read selection constitutes an equitable 
title to the land in question, which was on 
June 19, 1920, surveyed, public land subject 
to selection and entry under the Forest Lieu 
Selection Act. 28 

1 . Read’s selection was in good faith and in reli¬ 

ance upon the Land Department records. 28 

2. The land was on June 19,1920, subject to selec¬ 

tion under the Forest Lieu Selection Act, 
being non-mineral, not occupied adversely, 
being surveyed and not reserved, and there 
were no conflicts of record. 39 
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3. The Selection duly became an ENTRY, June 

19, 1920. 47 

4. Read is the owner of the land in question in a 

Court of Equity. 51 


B. The Gleason Claim. 

1. An analysis of the orders complained of affect¬ 

ing the land in question shows the same facts 
regarding the alleged claim of Gleason, his 
heirs or assigns, that are alleged in the Bill of 
Complaint, to wit, that they have no fee 
simple title, no equitable title, no pending 
claim under the public land laws, no doubt¬ 
ful claim. That they claim solely under a 
void deed to public land without occupancy.. 53 

2. The orders complained of do not allege that 

Gleason, his heirs or assigns have any right, 
title or claim under the public land laws or 
any of them. They only allege that the Sec¬ 
retary has the alleged POWER to act with¬ 
out a law . 55 

3. The orders complained of do not hold that 

Gleason, his heirs or assigns have any title 
to the land here in question by prescription. 
Thev find onlv a claim under a void deed 
mthout occupancy. 56 

4. The orders complained of do not allege that as 

to the land in question, Gleason, his heirs or 
assigns, come within the various rulings rep¬ 
resented by the cases of Lyle v. Patterson, 

228 U. S. 211; Atherson v. Fowler, 96 U. S. 

513; Williams v. United States, 138 U. S. 514, 
or Burtis v. Kansas, 34 L. D. 304. The prefer¬ 
ence right granted is based solely upon the 
alleged POWER of the Secretary to grant 
preference rights not in accordance with the 
law and to issue patents not authorized by law 58 
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5. The orders complained of do not show a law 

giving Gleason, his heirs or assigns, either a 
preference right to purchase or enter, or quit¬ 
claiming to them or allowing the Secretary 
to quitclaim to them, or allowing the Secre¬ 
tary to issue them a patent without compliance 
with any law. The holdings of the Secretary 
are to the effect that he has the POWER to 
do so without the authority of a statute. 62 

6. The orders complained of did not allege that 

the void deed or deeds under which Gleason, 
his heirs or assigns, claimed, conveyed the 
title to the lands in question but did hold that 
without a law authorizing it, he had the 
POWER to give a preference right or patent 66 

7. Had the Court applied the Secretary’s misin¬ 

terpretation Gleason would have won, not 
lost, the case of Gleason v. White, 199 U. S. 54 71 

8. Had the Court, as indicated in the orders com¬ 

plained of, decided that Lot 1, 1875 survey, 
belonged to Gleason, under the 1878 patent, the 
Court would have decided that Lot 5, 1875 
survey, was also within the 1878 patent. 74 

9. The orders of the Department indicate that the 

decision of the Supreme Court, being con¬ 
trary to the Departmental decisions, should 
be limited in its operation as far as possible 
and held to apply only to Lot 5,1875 survey.. 77 

10. The orders of the Secretary argue that the 

United States may be estopped by the errors 
of the Land Officers, and that Gleason may 
profit by their errors to the extent of the land 
resuiweyed in 1875 . 79 
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11. The Secretary has no confidence in his own 
constructions of Gleason v. White, 199 U. S. 

54, since he does not follow them, but now 
holds the land in question is public land. 85 

12. The proposed patent to Gleason, his heirs or 
assigns, directed by the orders complained of, 
if issued, would be void, and they could claim 


no rights under it. 86 

PART SECOND. 

THE LOWER COURTIS DECREE IS SOUND 
AND SHOULD BE AFFIRMED. 90 


I. THE SECRETARY HAS NO POWER TO 

CANCEL A VALID FOREST LIEU SE¬ 
LECTION MERELY TO PATENT THE 
SAME LAND TO ANOTHER WITHOUT 
COMPLIANCE WITH OR AUTHORITY 
OF LAW. 90 

II. THE COURT BELOW HAD ALL PARTIES 

BEFORE IT INDISPENSABLE TO ITS 
CONSIDERATION OF THE APPELLEE’S 
BILL WHOSE RIGHTS WOULD BE AF¬ 
FECTED BY THE DECREES ASKED 
AND GRANTED. 97 

III. THE LOWER COURT CONSIDERED 

THE BILL MERITORIOUS AND GRANT¬ 
ED THE RELIEF PRAYED FOR. NO AC¬ 
TION IN THE FLORIDA COURTS WOULD 
GIVE ADEQUATE RELIEF IN THIS 
SITUATION. 115 
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Henry T. Read, by J. Harrington Edwards, Attorney 
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Appeal from the Supreme Court of the District of 

Columbia. 


REPLY BRIEF AND ARGUMENT FOR 

APPEIiLEES. 


STATEMENTS OF FACTS. 

Read, the appellee, filed a Bill in Equity, in the Su¬ 
preme Court of the District of Columbia, September 
3, 1923, against the Secretary of the Interior, the Ap- 
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pellant. Read asked an injunction to restrain the Sec¬ 
retary of the Interior and his subordinates from carry¬ 
ing out a Departmental decision or order that would 
result in destroying his vested rights by cancelling his 
Forest Lieu Selection. This selection, Gainesville 
016724, was made admittedly in full compliance with 
all of the applicable laws, rules and regulations. This 
part of the Bill is, of course, strictly vdthin the rule 
of Payne v. Central Pacific, 255 U. S. 228; Payne v. 
New Mexico, 255 U. S. 367; and Sante Fe v. Fall, 259 

U. S. 197. 

Read, by the same Bill, also asked the Court to re¬ 
strain the issuance of a proposed void patent, directed 
by the same order, which would cloud the title of the 
selector to the land. This is ^^dthin the rule of Lane 

V. Watts, 234 U. S. 525; Ballinger v. Frost, 216 IT. S. 
240; Garfield v. Goldsby, 211 U. S. 249; and Philadel¬ 
phia Company v. Stimson, 223 U. S. 605. 

The patent, ordered to be issued by the Secretary, 
is not to Read, whom he admits has complied with the 
law. It is ordered to be issued to Gleason, his heirs or 
assigns, whom he admits have no compliance with any 
Act of Congress, no payment under any Act of Con¬ 
gress, NO APPLICATION WHATSOEVER FOR 
THE PROPOSED PATENT, and who have not cited 
and can not cite an Act of Congress which would 
authorize the Secretary to issue, or cause to be issued, 
the proposed patent. Such a patent, vdthout the sanc¬ 
tion of an Act of Congress, is void; W. E. Moses Land 
Script and Realty Company, 34 L. D. 458, citing ap¬ 
plicable United States Supreme Court cases. 

The Secretary does not deny any of the facts al¬ 
leged in the Bill of Complaint. He filed a Motion to 
Dismiss, October 19, 1923, R., p. 12. This was over- 
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ruled and temporary restraining order was issued, 
March 26,1924, K. p. 12. He then elected to stand upon 
his Motion to Dismiss, May 9, 1924, R. p. 13. As 
Read’s Exhibits, “A” to “P,” attached to his Bill of 
Complaint were, in the main, accurately summarized 
in the Bill of Complaint, the Secretary stipulated with 
the appellees that the Exhibits could be omitted from 
the record; R. p. 15. 

Since the Bill showed and the Secretary admitted 
that the Poorest Lieu Selection was filed in full com¬ 
pliance with all the applicable laws, rules and regula¬ 
tions, that the proposed patent was to be issued to a 
person without compliance, totally without authority 
of law, AND WAS NOT EVEN ASKED P"OR BY 
THE ONES WHO WOULD RECEIVE IT IF IS¬ 
SUED, it would appear that, ^\dthout ignoring the de¬ 
cisions of this Court, and of the Lhiited States Su¬ 
preme Court, the lower court by Mr. Justice Hitz could 
hardly have done other than issue the injunction. May 
9, 1924, R. p. 13; AFTER THIS COURT HAD PRE¬ 
VIOUSLY DENIED THE SECRETARY’S PETI¬ 
TION FOR A SPECIAL APPEAL, ON MARCH 29, 
1924. 

The Secretary’s principal insistence before the lower 
court, as well as before this Court, aside from formal 
matters referred to later are two in number: 

That despite the actions and decisions of the Depart¬ 
ment itself, wEile the case was pending before it, coun¬ 
sel for the Secretary now insists that the Forest Lieu 
Selection is not the perfect Forest Lieu Selection in 
full compliance with all of the applicable laws, rules, 
and regulations, that the Secretary improvidently ad¬ 
mitted it to be in his Motion to Dismiss. While the 
case was before the Department, every technical point 
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raised as to validity and compliance was disposed of 
favorably to Read. The only question this Court 
passes upon in a case of this nature, however, is the 
poiver of the Secretary to cancel a Forest Lieu Selec¬ 
tion merely for the purpose of patenting the same 
land to one absolutely without authority of law. In 
the cases of Payne v. Central Pacific, 255 U. S., 228; 
Payne v. Xew Mexico, 255 U. S. 367; and Sante Fe v. 
Fall, 259 U. S. 197, the decrees finally entered per¬ 
mitted the Secretary again to pass upon the selections 
with full power to consider all matters of compliance. 
His abuse of power, alone, was enjoined. Neverthe¬ 
less, we wdll take considerable pleasure in showing 
in this brief that the Read selection is valid down to the 
slightest detail. We are enabled to support our points 
thereon from the actions already taken in the Land 
Department on the Read selection itself. 

The next point the Secretary insists upon is that the 
proposed patent to Gleason his heirs or assigns is (mo¬ 
tion to Dismiss, third, R. p. 12), only a ‘‘further muni¬ 
ment of title” in addition to a “patent having long 
since issued.” A “muniment of title,” according to 
Bouvier’s Law Dictionarv is “written evidence of 
title,” enabling one to prove his title in a Court of 
Law. What is a patent, not issued according to an Act 
of Congress, evidence of? If patent has “long since 
issued” for thq same land, why issue a second? If a 
second can be issued, why not a third, a fourth, a hun¬ 
dredth for the same area. The fact of the matter is 
that as to the land in question, no patent has “long 
since issued. Patent has never issued to Gleason-y 
his heirs or assigns, for the land in question. The 
United States Supreme Court in Gleason v. Wliite, 199 
U. S. 54, clearly defined the subdivisions of land which 
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were included in the Gleason patent “long since is¬ 
sued/’ in 1878, and specifically held that patent did 
not include the land in question. 

The court below could hardly have upheld the De¬ 
partment on either horn of the dilemma. Even had 
Mr. Justice Hitz decided that the Supreme Court of 
the United States was wrong in Gleason v. White, 199 
U. S. 54, he could hardly have upheld the power of the 
Department to intermeddle in disputes as to privately 
owned lands by issuing further patents. That is un¬ 
less he held also that the United States Supreme Court 
was wrong in Lane v. Watts, 235 U. S. 17. If he held 
the United States Supreme Court was correct in Glea¬ 
son V. White, 199 U. S. 54 (and he undoubtedly did so, 
although he rendered no written opinion), he could 
hardly have upheld the alleged power of the Secretary 
to issue patents to lands without authority, in disre¬ 
gard of and in defiance of the laws of Congress. “In 
other words,” this Court says, “the action of the Land 
Department can not override the expressed will of 
Congress, and convey away public lands in disregard 
or defiance thereof,” Garfield v. Cartfield, 31 App. 
D. C. 345. 

But no mistake need be made in this case. The de¬ 
cisions show that the Secretary ordered the patent to 
issue to Gleason, his heirs or assigns, not because they 
already have patent thereto, as the counsel for the 
Secretary urges, but because they have never yet re¬ 
ceived patent. To use the Secretary’s own language, 
it was to carry out his judgment in favor of Gleason, 
his heirs or assigns. 

The legal status of Lots 1 and 2, Section 19, T. 53, 
S. R. 42 E. T. M., Florida, 1875 survey, on June 19, 
1920, was as follows: Surveyed, vacant, no patents. 
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no reservations, no applications pending. The land 
was clear public land of the United States. It is im¬ 
portant to remember this and also to note that not only 
is this admitted by the Motion to Dismiss, but it is 
supported by all of the documents attached as Ex¬ 
hibits. The suggestions in the Appellant's Brief are 
fully discussed under the appropriate headings. 

On June 19, 1920, Read, the plaintiff in the Court 
below, and the appellee here, filed a Forest Lieu Se¬ 
lection, under the Act of June 4, 1897, 30 Stat., 36, 
knovTi as Gainesville 016724, in the Gainesville, Flori¬ 
da, Land Office, for Lots 1, and 2, 1875 survey, and for 
other lands, amounting in all to 160 acres. That this 
selection was in full compliance vdth all of the appli¬ 
cable laws, rules, and regulations is admitted by the 
Motion to Dismiss. 

The reasons given in the decisions adverse to Read, 
Exhibits B, C, D and F, are not because of any fault of 
his compliance, but because of the following: 

T. 53 S., R. 42 E., T. ^L, Florida, has two plats of 
survey, the plat of 1845 and the plat of 1875, which 
latter plat superseded the plat of 1845. Section 19, 
according to each plat is ‘‘interrupted^’ (257 U. S. 460, 
462) on the east side by the shore line of Biscayne Bay. 
This causes an irregular section with the subdivisions 
platted “as lots having particular numbers” (257 U. S. 
460, 462) whereas a regular section is composed of 
regular subdivisions of forty acres each called quarter- 
quarter-sections. A regular section has sixteen quar¬ 
ter-quarter sections or “forties,” four forties wide, 
north and south, east and west. Section 19, accord¬ 
ing to both the survey of 1845 and the survey of 1875 
(see diagram printed in 199 U. S. 54) is not regular, 
but irregular. 
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The West Half of Northeast Quarter and the West 
Half of the Southwest Quarter of Section 19, if nor¬ 
mal, would be the series or tier of four regular for¬ 
ties along the west line, appropriately abbreviated 
as W /2 NW>4 and the W>^ SW}4. The W>4 NW54 
and the WSWof Section 19,1845 survey, are Lots 
1 and 2, 1845 survey, because they are contiguous mth 
the west line. The W^ NWj4 and the Wj/^ SWj4 
Section 19 1875 survey, are the four Lots 3, 4, 6 and 7, 
1875 survey, since they are contiguous with the West 
line of the section. 

It is necessary in speaking of a lot in Section 19 to 
give the date of the survey as well as the lot number. 
It will be noticed that Lots 1 and 2, 1845 survey, con¬ 
flict at no point with Lots 1 and 2, 1875 survey. It will 
also be noticed that the Lots 3, 4, 6 and 7, 1875 survey, 
roughly occupy the same position as Lots 1 and 2,1845 
survey. It wdll also be noticed that the area occupied 
by Lots 1, 2 and 5, 1875 survey, are not shown at all on 
the 1845 plat, but occupy an area designated as 
‘ * waterby the survey of 1845. They constitute the 
‘ ‘ larqe area lying east of what is described in the plat 
of 1845, as ‘Lot 1’ (199 U. S. 54, 61).’’ It is this same 

large area*^ that is in question in this case, as was in 
question in Gleason vs. White, 199 U. S. 54. 

W. H. Gleason in 1870 made a homestead entrv and 
received patent June '24, 1878, for Lots 1 and 2, 1845 
survey, 164.84 acres. The State made a selection of 
and in 1885 received patent for Lot 5, 1875 survey, 
within the large area. “Gleason his heirs or assigns” 
as the Department refers to them, brought various ac¬ 
tions claiming the 1878 patent covered all of Section 
19,1875 survey, containing 637.76 acres. They claimed 
under the patent not only the 164.84 acres, included in 
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the area patented as Lots 1 and 2, 1845 survey, but all 
of the “large area’’ east of Lot 1, 1845 survey as well. 

In the litigation against AMiite, the owner of the 
area patented as Lot 5, 1875 survey as to said area 
patented, Gleason lost in the lower court, in the Su¬ 
preme Court of the State, 39 Southern, 1031, and in 
the Supreme Court of the United States, 199 U. S. 54. 

The United States Supreme Court in Gleason v. 
White, 199 U. S. 54, pointed out that Gleason’s claim 
was for “twdce the amount of land” that his patent 
called for, and that he was entitled to under the law. 
The Court, however, held that Gleason procured title 
to only Lots 1 and 2, 1845 survey. After giving the 
precise location of the land patented under the sur¬ 
vey of 1845, the Court says that Gleason’s title em¬ 
braces only the “West Half of the Northwest Quarter 
and the West Half of the Southwest Quarter.” From 
the foregoing discussion the Court will see that this 
means Lots 3, 4, 6 and 7, 1875 survey only. All of the 
records of the Land Department were inscribed to show 
that the patent issued to W. H. Gleason in 1878, cov¬ 
ered only Lots 3, 4, 6 and 7, 1875 survey, and did not 
include any of the “large area” or Lots 1, 2 and 5, 
1875 survey. 

Prior to the decision of Gleason v. White, 199 U. S. 
54, the Department in Gleason v. Pent, 14 L. D. 375 
and 15 L. D. 286, and in L. W. Pierce, 18 L. D. 328, 
however, held that the Gleason patent issued in 1878 
included all of the “large area,” or Lots 1, 2 and 5, 
1875 survey. 

The recent Orders of the Department complained of, 
are Exhibits “B,” “C,” “D” and “F” (Exhibits 
“A” and “E” are favorable to Bead and are not com¬ 
plained of. The Department, however, did not con- 
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sider it necessary to print either in the Land Deci¬ 
sions). While holding nothing else than that the land 
is public land of the United States, the Department 
ruled that the Secretary has POWER to cancel the 
valid selection of Read for land in question, and has 
POWER to issue Glej,son, his heirs or assigns, a 
United States patent therefor. 

Under the separate chapters, subchapters and sec¬ 
tions, of this brief, the above facts will be somewhat 
expanded. Our principal space is taken up in demon¬ 
strating that the Supreme Court correctly decided the 
case of Gleason v. Wliite, 199 U. S. 54, for the point in¬ 
volved here is whether the United States Supreme 
Court decision is sound and should be followed, or is 
unsound and the Department is justified in attempting 
to get around it and not follow it. 

All of these matters were before the lower court in 
this case and the Supreme Court of the District of 
Columbia, Mr. Justice Hitz, found for Read and issued 
the Decrees asked for. 
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PART FIRST. 

ANALYSIS OF BILL OF COMPLAINT. 

I. 

EVERY DEPARTMENT ACTION WITHIN ITS 
JURISDICTION PRIOR TO GLEASON V. 
WHITE, 199 U. S. 54, WAS UPHELD BY THE 
UNITED STATES SUPREME COURT. 

A. The Surveys 

In Gleason v. White, 199 U. S. 54, the Court found: 

1. The plat of 1845, as to all interior and water lines, 
was informal, unauthorized, fictitious, inaccurate, 
and not according to the survey as run upon the 
ground, and that there were no field notes of sur¬ 
vey of interior or water boundary lines which had 
been run upon the ground. 

The United States Supreme Court, in Gleason v. 
White, 199 U. S., 54, had before it both the 1845 plat 
and the 1845 field notes of survey (61). The Court 
found that the 1845 field notes of survey showed only 
the north, the west and the south exterior or six-mile 
boundary lines of the township. The field notes showed 
no interior, section or meander lines or water boundarv 
lines. The Court also said it had evidence that there 
had been a survey of the interior line, particularly be¬ 
cause a quarter section corner on the north line of sec¬ 
tion 19, existed beyond the water line of the 1845 sur¬ 
vey. The counsel for the Secretary has not referred 
to this evidence that the shore line shown on the 1845 
plat was not the true shore line of Sec. 19 in 1845. The 
Court also said it had evidence that when the plat of 
1845 was made up the true field notes were eitlier lost 
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or ignored. The Court found the survey plat of 1845 
as to interior lines was inaccurate, fictitious, informal, 
unauthorized, and of course, entirely unreliable. It 
upheld the action of the Interior Department in super¬ 
seding it. 

In Gleason v. White, 199 U. S. 54, the Court found: 

2. That W. H. Gleason, himself the patentee, petitioned 
the Department for a resurvey, which was allowed. 
The Court can not go behind the Departmental 
action on such a resurvey and the Court here up¬ 
held it. 

The United States Supreme Court in Gleason v. 
White, 199 U. S., 54, 61, had before it the evidence that 
W. H. Gleason petitioned the Department for a re¬ 
survey of the township, and that the Department 
granted it. Where a person seeks to challenge a Gov¬ 
ernment survey, he can not do so in the Courts, he 
must petition the Interior Department for a resurvey; 
Gardner v. Bonestell, 180 U. S. 362, 369. Adjoining 
owners may then appear and challenge such petition; 
G. A. Burns, 20 L. D. 28, Arkansas Sunk Lands, 37 
L. D. 462. If the Department decides to resurvey, 
that is a judgment binding upon the Courts and no re¬ 
straining order will issue to prevent the survey; Kir- 
wan v. Murphy, 170 U. S. 205. If, upon the other hand, 
the Department decides not to resurvey the area, that 
judgment is also binding upon the Courts; Whitaker 
V. McBride, 197 U. S. 510. 

Here the Department’s decision to resurvey the area 
was upheld, 199 U. S. 54. 
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In Gleason v. 'White, 199 U. S., 54 the Court: 

3. Found from the facts that the resurvey of 1875 was 
regular and superseded the survey of 1845. This 
survey is binding upon the Courts and the Court 
here upheld it. 

There was before the Court in Gleason v. White, 
199 U. S., 54, the plat and the field notes of the survey 
of 1875. There was also other evidence such as the 
fact that the Lower Court, the Superior Court of 
Florida for Dade County, “viewed the land“ and de¬ 
cided in favor of the 1875 survey. Also evidence that 
the plat of 1875 bcame the “official plat (62)’’ and 
“official record (60) ’’ of the land Department, “super¬ 
seding the plat of 1845 (60).’’ The action of the court 
(199 U. S. 54) is strictly in accordance wuth the unani- 
mous weight of authority. 

In Knight v. Land Association, 142 U. S. 161, the 
Court says that a superseded plat (such as the plat of 
1845 in this case) does not represent the views of the 
Land Department, it is the carefully considered final 
plat. In Lane v. Darlington, 249 U. S. 331, a plat was 
objected to on the ground that numerous resurveys had 
been made already of the same area, but the Court 
says that it is the last resurvey, even if the last of the 
many, that controls, and is binding in the court. 

Hence the plat of 1875 according to the decisions 
represents the official identification of the areas shown 
thereon. Individuals can not show a different identi¬ 
fication than is shown upon the plat; Gardner v. Bone- 
stell, 180 U. S. 362. They can not attack it collaterally 
in the Courts; Stoneroad v. Stoneroad, 158 U. S. 240. 
The United States itself is bound by it. United States 
V. San Jacinto Tin Co., 125 U. S. 273. 
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The Court in Gleason v. White, 199 U. S. 54, 60, 62, 
was bound by the plat of 1875 and upheld it. 

B. The Coult in Gleason v. White, 199 U. S. 54, up¬ 
held all patents isued in Section 19, precisely as 
issued. 

In Gleason v. WTiite, 199 U. S. 54, the Court: 

1. Upheld the selection of and the patent to the State 
of Florida for Lot 5,1875 survey, within the ‘‘large 
area,’’ east of Lot 1, 1845 survey. 

We give the facts of the Florida patent out of order 
since this patent is of vast importance in considering 
the merits of Gleason’s claim to Lots 1, 2 and 5, 1875 
survey. The Court in Gleason v. Wliite, 199 U. S. 54, 
after pointing out that Gleason’s patent covered only 
Lots 1 and 2,1845 survey, called attention to the “large 
tract” east of Lot 1, 1845 purvey (62). 

Lot 1, 1845 survey, occupies almost precisely the 
same position as Lots 3 and 4, 1875 survey. Lot 1, 
1845 survey, contains 79.62 acres. It is the only sub¬ 
division in the North half of Section 19, 1845 survey. 
The North half of Section 19, 1875 survey^ contains 5 
lots numbered Lots 1 to 5, 1875 survey, inclusive, with 
a total area of 226.18 acres. In other words, Gleason 
claimed that his patent for Lot 1, 1845 survey, con¬ 
taining 79.62 acres carried with it, title to 226.18 acres 
of land surveyed at the date of his patent issued in 
1878, or three times as much as his patent for the 
North half of Section 19, called for. 

The orders of the Department, Exhibits B, C, D and 
F, complained of, attempt to convey the impression 
that the patent to Lot 5, 1875 survey, is of no impoiv 
tance. A selection under the Act of September 28, 
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1850, 9 Stat. 519, requires adjudication of numbers of 
points includhig a determination that the land is pub¬ 
lic land of the United States for the act provides that 
fee simple title passes only upon issuance of patent. 
In fact the cases hold that where a patent issues that 
the patent imports an adjudication upon all points 
esential for a decision upon the merits of the paten¬ 
tee’s claim; Burke v. Southern Pacific, 234 U. S. 669; 
McCormick v. Hayes, 159 U. S. 332; Shaw v. Kellogg, 
170 U. S. 312, 334, 337. In a swamp land selection the 
list must be presented, passed upon by the Commis¬ 
sioner and approved by the Secretary, before the pat¬ 
ent issues. 

The Court (199 U. S. 54) expressly held that the 
“large area” embracing as part, the land patented to 
the State in 1885 had not before been patented to Glea¬ 
son. It also said that Gleason could not be injured by 
the issuance of patents outside the area patented to 
him (62). 

In Gleason v. lYhite, 199 U. S. 54, the Court: 

2. Upheld to the fullest extent the law allowed, the 
patent as actually issued to W. H. Gleason for 
Lots 1 and 2,1845 survey. This area was described 
as the W. 14 N. W. and the W. 34 S. W. 1 / 4 . 
There can be no mistake as to the area intended, as 
the Department records all show the Gleason pat¬ 
ent covered Lots 3, 4, 6 and 7,1875 survey. 

The facts regarding the Gleason entry and patent 
were before the Court in Gleason v. White, 199 U. S, 
54, including the surveys and other evidence, including 
the Receiver’s receipt for excess area. The entry was 
made April 4, 1870. Patent issued, June 24, 1878. The 
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entry was made under the Homestead Act of May 20, 
1862, 12 Stat. 392, which allowed entries thereunder 
for a ''quarter section or less/* or 160 acres. The 
Court noted this and also noted that the entry was for 
164.84 acres but that Gleason had paid the cash price 
for the excess of 4.84 acres. Gleason claimed 337.67 
acres, but it is nowhere shown that he had paid for 
177.67 extra acres, in compliance or money, although 
all of the Section 19, 1875 survey, was surveyed three 
years when he received his patent. Gleason did not 
claim this excess of 177.67 acres because of compliance 
or payment, he claimed it, ‘‘because of the mistakes of 
the Government’ (199 U. S. 62) “of which he was 
cognizant (199 U. S. 62).” 

In addition to the original “mistake,” the survey of 
1845, there was a “mistake” in issuing the patent 
under the survey of 1845 when the “official plat” of 
survey (62) and the “official record” of the Land De¬ 
partment (60) was the plat of 1875 which had “super¬ 
seded” the plat of 1845 {61). The Court held that 
Gleason was bound by the survey of 1875 (62), and 
could not profit by these two “mistakes.” 

The effect of all of this is that Gleason got all of 
the land as sho\vn by the old survey, for “the Govern¬ 
ment is concluded” by the patent according to the old 
survey; Security Land and Exploration Company v. 
Bums, 193 U. S. 167, 182. Gleason was, therefore, en¬ 
titled to all of Lots 1 and 2, 1845 survey, which the 
Court describes as follows: 

“The plat (of 1845) as will be seen, shows the 
east line running north 2 degrees west, 80.60 
chains, and south line 22.61 chains from the west 
line, and a north line of 19.81 chains, making al- 
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most a rectangle and containing the number of 
acres described in the patent (164.84 acres). (199 
U. S. 54).^’ 

Again the Court tells Gleason his area: 

‘‘Gleason when he received his patent, took title 
to what was substantially the west half of the 
northwest quarter and the west half of the south¬ 
west quarter of Section 19, the east line as shown 
by the plat (of 1845) being almost a straight line, 
running north and south. (199 U. S. 61).’’ 

The Court nails this in by saying immediately: 

“It does not seem that he could have been mis¬ 
taken as to the land he was acquiring from the 
Government, for he must have lived on it five 
vears in order to have perfected his homestead. 
(199 U. S. 61).” 

That there can be no mistaking the ruling of the 
Court it is only necessary to refer to the records of 
the Land Department; opposite the entry of W. H. 
Gleason: 

‘ ‘ W. J /2 NW Vi and W SW old survey, 

by new survey. Lots 3, 4, 6 and 7.” 

This notation appears on the General Land Office 
Tract Books, R. p. 7; upon the Local Land Office Plat 
and Tract Book, R. p. 7, and on the original Gleason 
entry papers, R. p. 6. 

The Court also made it clear that Gleason did not 
get Lots 1, 2, and 5,1875 survey, by thinking it was part 
of Lot 1,1845 surv^ey, by stating that he could not have 
been ignorant of the “large tract” lying outside of 
Lot 1,1845 survey, 199 U. S. 62. 
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Finally the Court made it clear that Gleason was 
not interested in any lands outside of the area patented 
him: 


Under these circumstances full justice is done 
if a patent to lands OUTSIDE his lines is sus¬ 
tained, for he is still protected in the tract bounded 
by those lines (Lots 1 and 2, 1845 survey) and 
amounting to 164.84 acres. (199 U. S. 62).^’ 
(Parenthesis and emphasis supplied.) 

Nor have Gleason, his heirs or assigns, any com¬ 
plaint for not getting more land than the law allowed 
them, or more than Gleason earned and actually re¬ 
ceived patent for, for they 

‘‘got all of the land they really purchased and paid 
for, as laid down in the lines and distances set 
forth in the survey and as stated in the patent. 
(Security Land and Exploration Companv v. 
Burns, 193 U. S. 167, 181). 

II. 

THE LAND DEPARTMENT DECISIONS BEYOND 
ITS JURISDICTION PRIOR TO GLEASON V. 
WHITE, 199 U. S. 54, WERE NOT FOLLOWED 
BY THE UNITED STATES SUPREME 
COURT. 

A. Certain opinions rendered by the Department were 
rejected and not followed by the United States 
Supreme Court. These opinions were without 
jurisdiction, contrary to the Departmental surveys 
and patents, and founded upon gross errors of 
law and fact. 
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In Gleason v. White, 199 U. S. 54, the Court: 

1. Did not follow the case of Gleason v. Pent, 14 L. D. 
375, and 15 L. I). 286, in holding that Lots 1, 2 and 
5, 1875 survey, were accretion formed between 
1845 and 1875, because the opinion was grossly 
erroneous in law and in fact, and because the ques¬ 
tion of accretion was moot. 

In the case of Jeems Bayou Club v. United States, 
260 U. S. 561, 564, the Court says: 

‘‘The defendants rely upon the rule that where 
lands are patented according to an official plat of 
survey, showing meander lines along or near the 
the margin of a body of water, the plat is to be 
treated as a part of the conveyance and the water, 
itself, constitutes the bouudar\\’’ (Emphasis sup¬ 
plied.) 

Under this theory all additions to the shore line after 
patent^ belong to the owner, of the shore as accretion. 

In Gleason v. Pent, 14 L. D. 375, the Secretary says, 
in deciding that Lots 1, 2 and 5, 1875 survey were ac¬ 
cretion, formed between 1845 and 1875: 

“the patent through which appellant (Gleason, his 
heirs or asigns) claims conveyed the whole of said 
fractional section as described in said first survey 
Lots 1 and 2, 1845 survey) whereby the boundary 
was shown to be the water line referred to (the 
shore of Biscayne Bay). It follows that under the 
authority cited that it (the Gleason patent) must 
convey the land embraced within such boundary 
as extended by the second survey (the survey of 
1875, and Lots 1, 2 and 5,1875 survey, added to the 
area shown on the surv-ey of 1845).” (Matter in 
parenthesis supplied.) 
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The Secretary arrives at this conclusion with not a 
single competent fact before him that Lots 1, 2 and 5, 
1875 survey, were accretion formed between 1845 and 
1875. To make this clear in the Bill of Complaint, R. p. 
4, Read alleges; 

‘‘That the meander line of Biscayne Bay at the 
North half of Section Nineteen, in 1845, was in up¬ 
land covered with pine timber. That the tni^^ 
shore line of Biscayne Bay was approximately 
one-half mile east. That the area shown by the 
1875 plat as Lots 1, 2 and 5, 1875 survey, was not 
accretion formed between 1845 and 1875.^^ 

The Secretary does not challenge this by answering 
it, but freely admits this in his Motion to Dismiss. 
Hence, for the purposes of this suit this land must be 
considered as fast land, in 1845, even without further 
proof solely upon the admissions in the pleadings; 
Gauthier v. Morrison 232, U. S. 452, 459. 

However, the Secretary in 1896, receded from the 
claim that Lots 1, 2 and 5,1875 survey, were accretion 
long ago. We challenge the Appellants’ Brief, p. 4. 

In L. W. Pierce, 18 L. D. 328, decided in 1896, the 
Secretary says that evidence was presented that the 
easterly-most lots of “the large area,” Lot 1,1875 sur¬ 
vey, had timber thereon more than one hundred years 
of age. The Secretary drops “accretion” from that 
time. 

The Lower Court in Gleason v. White, 199 U. S., 
“viewed the land” and found against Gleason. The 
United States Supreme Court found that there was an 
actual survey of lands east of the alleged 1845 Mean¬ 
der line, prior to the construction of the 1845 plat. The 
surveyor of the township, in 1875 did not give any 
recognition to or retrace a single alleged interior line 
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or alleged water line of the 1845 plat. Courts always 
give the actions of surveyors on the ground such as 
this surveyor in 1875, vast weight. The same Justice 
Brewer, who decided Gleason v. White, supra^ in Gard¬ 
ner V. Bonestell, 180 U. S. 362, 370 says; 

‘‘There are many things which a surveyor sees 
and finds in making a survey, which are not and 
can not be reproduced on paper, and which guide 
him and wisely guide him in the lines he runs.’’ 

The “evidence” before the Secretary in Gleason v. 
Pent, 14 L. D. 375, was only the two plats of 1845 and 
of 1875 “supplied” by “counsel.” His “judgment” 
of “accretion” was based solely upon a “comparison” 
of the two plats. From this comparison^^ alone he 
concludes that Lots 1, 2 and 5 , 1875 survey^ were 
formed by accretion due to tidal action^^ between 
1845 a^id 1875. 

The Secretary did not have before him the Gleason 
petition for the resuiwey; the 1845 field notes of sur¬ 
vey; the 1875 field notes of survey; the patent and 
record of the State selection of Lot 5, 1875 survey; 
or any of numerous other matters in his own records, 
that were before the Court, 199 U. S. 54. He did not 
call for a hearing to have the actual facts before him 
as to the character of the land, upon which alone he 
could adjudge accretion; he did not even call for an 
investigation on the ground; he was content to render 
his “judgment” upon the plats alone giving the most 
weight to the superseded plat. The existence of cen¬ 
tury old timber where the 1845 plat showed water ap¬ 
parently could not affect his “judgment” in the later 
Pierce Case. 

The orders complained of do not base their rulings 
upon the fact that Lots 1, 2 and 5, 1875 survey, are 
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accretion, We challenge the Appellants Brief P. 4. 
They are based upon the alleged POWER of the Secre¬ 
tary to issue the proposed patent to carry out his judg¬ 
ment; 50 L. D. 10. If the land was accretion, as the 
counsel for the Secretary now insists, why the neces¬ 
sity of a patent! 

The Secretary in L. W. Pierce, 18 L. D. 328, holds 
that the United States is estopped by the 1845 border 
line of the survey of the T. 53 S. R. 42 E. The United 
States Supreme Court in Gauthier v. Morrison, 232 
U. S. 452, at 456, however, holds that when a surveyor 
actually runs a border line, his erroneous classifica¬ 
tion of land on one side of the line as watery does not 
bind the United States. “It is as much public land 
after the survey and as much within the operation of 
the settlement laws, as if its true character had been 
recorded by the surveyor.” 

It makes no difference if the 1845 line is called a 
“meander line.” In Niles v. Cedar Point Club, 175 
U. S. 306, the United States Supreme Court says; 

“But it is urged that the fact that a meander 
was run amounts to a determination by the Land 
Department that the surveyed fractional section 
bordered a body of water * * * hut there is no 
such magic in a mecmder line. All that can be 
said of it is that it is an irregular line which bounds 
a bodv of land and bevond that boundarv may be 
found forest or prairie land or water, government 
or Indian reservation.” 

While the general rule is ‘ ‘ that where lands are pat¬ 
ented according to the official plat of survey, showing 
meander lines along or near the margin of a body of 
water. The plat is to be treated as part of the 

conveyance and the water, itself, constitutes the 
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boundary.^’ (Producers Oil Company v. Hanzen, 238 
U. S. 325, 338), in not less than twenty United States 
Supreme Court cases, and perhaps more than one 
hundred Federal and State court cases, an exception to 
the general rule has almost become the rule instead of 
the exception. The Supreme Court in the case of Jeems 
Bayou Club v. United States, 260 U. S. 561, says that 
the rule above quoted in Producers Oil Company v. 
Hanzen, 238 U. S. 335, 338, is ‘ ‘ not to be applied where, 
as here, conditions conclusively show that no body of 
water existed or exists at or near the place indicated 
on the plat, or where, as here, there never was, in fact 
an attempt to survey the land in controversy. (See 
cases cited.) ’’ 

Since the decision of L. AV. Pierce, supra, is based on 
estoppel, the question of whether Lots 1, 2 and 5, 1875 
survey, were accretion formed between 1845 and 1875 
was there considered moot. There never has been 
y produced an item of competent evidence that they were 
accretion formed between 1845 and 1875. However, 
even if it were now found by this Court that Lots 1, 2 
and 5, 1875 survey, were accretion formed between 
845 and 1875, when the resurvey was run, it would 
ot help Gleason, his heirs or assigns. 

The Court in Gleason v. White, 199 U. S. 54, nowhere 
entions accretion. The reason is obvious. Referring 
again to the case of Jeems Bayou Club v. United 
States, 260 U. S. 561, 564, the Court Says: 


“The defendants rely upon the rule that where 
lands are PATENTED according to an ofi&cial plat 
of survey, shomng meander lines along or near 
the margin of a body of water. The plat is to be 
treated as a part of the conveyance and the water 
itself constitutes the boundary/^ 
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When Gleason’s patent was issued, June 24, 1878, 
there was not only a large body of land in the North 
half of Section 19, between the area patented him and 
the shore of the Bay, hut this area hud been surveyed 
for three years. Instead of being added after 1878, to 
liis patented area by gradual and imperceptible ac¬ 
cretions, it had been surveyed public land of the United 
States for three years at the date of his patent. The 
Supreme Court pointed out this several times in Glea¬ 
son V. White 199 U. S. 54. It also emphatically stated 
that the surveys at the date of patent governed. ‘ ^ The 
official plat at the time of the patent, was the plat of 
the survey of 1875.” (199 U. S. 62.) 

Nor were the areas involved so slight as to make the 

matter controlled by the rule of ^‘de minimus non 

curat lex” which is reallv the basis for the rule of ac- 

% 

cretion, Lammers v. Nissen, 4 Neb. 245; aff. 25 L. Ed. 
562. In the North half of Section 19, according to the 
survey of 1845 there was one subdivision. Lot 1, 1845 
survey, 79.62 acres. In the north half of section 19, 
according to the survey of 1875, there are five lots 1 to 
5, 1875 survey, containing 226.18 acres, nearly three 
times as much land. On the matter of quantity the 
Court considered Gleason’s claim absurd. 

The Court evidently had quite a time finding any 
possible legal definition of Gleason’s absurd claim but 
finally pointed out the underlying principle in L. W. 
Pierce, 18 L. D. 328, as representing Gleason’s position, 
that is estoppel. The Court then rendered its opinion 
on this law point that Gleason “could not profit by the 
mistakes of the Government.” 

In Pose’s Notes on the Supreme Court decisions, 
Vol. 17, pp. 228 and 229, the author says: 
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‘‘Gleason v. White, 199 U. S. 54, patentee, of a 
fractional section, whose patent through Land 
Officers’ carelessness, refers to original survey 
though resurvey made, can not recover from sub¬ 
sequent patentee luider second survey, lands out¬ 
side of first.” 

i 

Gleason’s claim reduced to its simplest terms is that 
his patent to certain described subdivision of surveyed 
lands gives him in addition certain adjoining subdivi¬ 
sions of surv^eyed public lands not described by his pat¬ 
ent. Legally he had no more claim to surveyed Lots 1, 
2 and 5,1875 survey than to the surveyed lands located 
north, west or south of his patented entry in other sec¬ 
tions or townships. The court so held in its broad 
statement that patents for lands outside of his patented 
area could not injure him. 

In Gleason v. White, 199 U. S. 54, the Court: 

2. Was not required to adopt the opinions of the De¬ 
partment in Gleason v. Pent, 14 L. D. 375, and 15 
L. D. 286, and in L. W. Pierce, 18 L. D. 328. The 
opinions of the Department were without juris¬ 
diction and grossly erroneous in fact and law. The 
Department ignored its owm binding survey and 
patent. The Court was clearly within its juris¬ 
diction, upheld the Departmental surveys and 
patents and was clearly within the law in rejecting 
the erroneous opinions of the Department. 

From April 4, 1870, down to June 24, 1878, the In¬ 
terior Department was invested by law with the exclu- 
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sive jurisdiction over the Gleason Homestead entry; 
that is from the date of inception to the date of patent; 
McBride v. Schurz 102 U. S. 378. But there is no way 
whereby the Land Department may prolong its juris¬ 
diction even by conditions in the patents not authorized 
by law; Burke v. Southern Pacific, 234 U. S. 669. The 
jurisdiction of the Department over patents absolutely 
ends with the issuance of patent. 

There is a general principle that FINAL acts of the 
Federal Government are for the Court finally to con¬ 
strue; Brewer-Elliott Oil Company v. United States, 
260 U. S. 77, 87. This jurisdiction of the Courts, and 
particularly of the United States Supreme Court, over 
patents issued, according to the United States Law, 
applies to the question of boundaries, of quantity of 
land and of what land is included and what land is not 
included in a patent. (See Chapman and Dewey Lum¬ 
ber Company v. St. Francis Levee District, 232 U. S. 
186, 196, where the sole question was whether a pat¬ 
ent np to a sn-callpd wemidcr line under a senior sur¬ 
vey, including land beyond the meander line left un¬ 
surveyed by the senior survey and resurveyed by a 
junior survey. The Court specifically said that the 
patent did not include such lands and that those lands 
were public lands of the United States.) 

This rule is well known in the Department. In 
Parcher v. Gillen, 26 L. D. 34, 42, the Secretary says 
that the jurisdiction of the Department ends when the 
jurisdiction of the Courts begin, with the passing of 
the Federal title, generally by patent, ‘‘and there is 
no hiatus.’^ 

When the Court in Gleason v. White, 199 U. S. 54, 
construed the Gleason patent issued in 1878, it had 
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jurisdiction to do so. Until the Land Department 
finally issued the Gleason patent in 1878, it had full 
jurisdiction to pass upon all factors of Gleason’s com¬ 
pliance and to issue the patent according to the law. 
But then its jurisdiction ended. Its opinions on the 
Gleason patent, already issued, in Gleason v. Pent, 14 
L. D. 375, and 15 L. D. 286, and in L. W. Pierce, 18 
L. D. 328, were on matters not committed to it by law, 
but were matters over which its jurisdiction had def¬ 
initely ended. 

In Gleason v. Pent, 14 L. D. 375, and 15 L. D. 286, 
and L. W. Pierce 18, L. D. 328, the Interior Depart¬ 
ment ignored the survey of 1875 as controlling or bind¬ 
ing upon Gleason. It treated the 1875 plat as it might 
a loose verbal statement of a chance witness, which it 
/might accept or reject as it chose. The ISupreme 
j / Court on the contrary says in three places that the 
I 1875 plat was hinding upon Gleason^ also upon the De- 

j partment, the Government and the State of Florida. 

! Without repeating the authorities cited heretofore, we 
\ have shown that the 1875 survey, and the action upon 

( the Gleason petition were binding upon the Courts 
and the Court followed it, although it was ignored by 
the Department, as something of no importance. 

The Department of course has jurisdiction and 
power over surveys. Under the law it made the 1875 
survey. Under the law it has the right to resurvey 
this area again, even now if the facts showed that such 
resurvey was necessary. But the survey of 1875 is 
still in existence and will continue to be in existence 
and binding until the Land Department actually super¬ 
sedes it by the same formality that brought it into ex¬ 
istence. The action of the Land Department in merely 
ignoring it, is erroneous and futile and gives or takes 
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away no rights; Germania Iron Company v. James, 
di) r ed. dll, 816. 

in Gleason v. Pent, 14 L. D. 375, and 15 L. D. 2861, 
and in L. W. Pierce, 18 L. 1). 328, the {Secretary stated 
that Gleason’s patent covered all of the area of {Sec¬ 
tion 19 by the 1875 survey including Lots 1, 2 and 5, 
1875 survey. This, if within the jurisdiction of the 
Land Department, annulled the patent issued the State 
of ITorida in 1885 under the Swamp Land Act. It also 
annulled its previous adjudication that Lot 5, 1875 
survey, was public land. The Supreme Court did not 
follow the Departmental opinions in Gleason v. Pent, 
supra, and L. W. Pierce, supra, but did follow the 
prior judgment that the State of Florida was entitled 
to the patent to the public land in Lot 5, 1875 survey. 
It also upheld the Florida patent, which is an adjudi¬ 
cation itself: Burke v. Southern Pacific, supra. 

Again the Supreme Court upheld the patent issued 
W. 11. Gleason 1875. It construed the patent as issued. 
It neither added to or took away any land therefrom. 
It found the amount of land Gleason was entitled to 
under the law. It defined the patent according to the 
plat of survey under which it was issued. The Court 
had no authority to waive any compliance with any 
law, as to Lots 1, 2 and 5, 1875 survey, and issue a new 
patent therefore itself, it could only declare what the 
law was and what was obtained by compliance; Mattox 
V. Burnham, 156 U. S. 544. It had authority to define 
what the patent called for. It could not rewrite the 
patent. 

Finally, had the Supreme Court followed Gleason 
V. Pent, supra, and L. W. Pierce, supra^ it would have 
had to have annulled the plat of 1875 which it had no 
authority to do and which it did not do. It would have 
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had to overturn the action upon the Gleason petition 
for resurvey which it expressly upheld. It would have 
had to have declared void the patent to the State of 
Florida for Lot 5, 1875 survey, which it could not do 
under the facts and the law. It would have had to ren¬ 
der the opinion that a patent in full satisfaction of the 
law% giving all of the land the law allows (160 acres), 
carries with it, title to surveyed land adjoining, which 
proposition it expressly decided to the contrary. 

While the Courts state that the Departmental con¬ 
struction of the laws it administers is entitled to re- 
spect, here we have a situation where the action of the 
Department has been sound as to its acts within its 
jurisdiction and totally unsound in its opinions beyond 
its jurisdiction. In cases where the action of the De¬ 
partment has been conflicting the court must make its 
own ruling: United States v. Healey, 160 U. S. 136, 142. 
Here it did so in Gleason v. White, 199 U. S. 54. 

III. 

THE RECENT ACTION OF THE LAND DEPART¬ 
MENT UPON THE SELECTION OF READ 
AND UPON THE VOID CONVEYANCES OF 
GLEASON, HIS HEIRS OR ASSIGNS. 

A. The Read selection constitutes an equitable title 
to the land in question, which was on June 19, 
1920, surveyed, public land subject to selection and 
entry under the Forest Lieu Selection Act. 

1. Read’s selection was in good faith and in reliance 
upon the Land Department records. 

The Counsel for the Secretary does not challenge 
the good faith of Read in this selection by any allega- 
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tion of fact but endeavors to becloud liis good faith 
without direct statement. The counsel must know that 
in the entire controversy there is not a suggestion in 
any decision or action of the Land Department in any 
way rehecting upon the good faith of the selector, Kead. 
Furtliermore ,counsel must know that the Department 
would never have taken the favorable action that it 
did in Exhibits “ A ^ ’ and ‘ ‘ E ’ ^ if there were any ground 
for reflecting upon the good faith of the selector, Head. 
Since there was nothing in the Departmental records 
that showed aught but good faith on the part of the 
selector, in the Bill of Complaint the mere assertion 
that the selection was in good faith was sufficient. If 
it were challenged by the answer and no answer was 
filed, Read could then have shown the facts now in the 
record. 

The Department in the present controversy from the 
outset has made rulings that if followed generally 
would lead to widespread confusion. For example the 
Department from the outset repeatedly declines to 
consider the survey of 1875 its last survey of this 
vicinity as a binding act upon itself, upon the United 
States, upon Gleason or upon anyone. It has not con¬ 
sidered the laws of Congress as of as much force and 
effect as its own ideas. It has absolutely ignored the 
binding effect of a final United States Supreme Court 
decision within that Courtis jurisdiction. In the case 
of Northern Pacific v. McComas, 250 U. S. 387, the 
Supreme Court says that where the Land Department 
by erroneous action issues a patent, that such action 
does not pass the equitable title of the United States. 
However in order to recover its equitable title the 
United States must sue to have the patent cancelled. 
Here the Land Department in the Pent and Pierce 
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cases made an erroneous decision only. Such errone¬ 
ous decision of course, even if patent issued, would not 
pass the equitable title of the United States. Nor did 
they pass the legal title of the United States, because 
no patent was issued. Hence neither legal or equitable 
title passed. The entire effect was a nullity. Yet so 
convinced was the Department that its erroneous de¬ 
cisions, pure nullities, were sq superior to the LATER 
Supreme Court decision and even to the acts of Con¬ 
gress itself, that it said that it would issue a patent to 
carry out its ‘‘judgment,’’ Exhibit “F.” 

Consequently one is prepared to find that in this 
case the Department continues its peculiar views. It 
seems to think that by repudiating its own records it 
is accomplishing the repeal reversal, or annullment 
of the Supreme Court decision on Gleason v. White, 
199 U. S. 54. 

At some date probably shortly after the United 
States Supreme Court decision in Gleason v. White, 
199 U. S. 54, decided May 29,1905, the various records 
of the Department were changed to show CORRECT¬ 
LY the effect of that decision. A typical notation is 
of the Commissioner’s Tract Book, which reads: 

‘^Wj4 NW^ and Wy^ SWj4 I>y old survey. By 
new survey. Lots 3, 4, 6 and 7.” (R. p. 7.) 

Other of the notations give the date of the Supreme 
Court decision and not the reference, 199 U. S. 54. The 
notations, therefore, were undoubtedly made shortly 
after receipt of the printed opinions in the case. These 
printed opinions circulate freely throughout the Gov¬ 
ernment Ser\dce and public land decisions are known 
of and acted upon in the Interior Department long be¬ 
fore the published volumes appear. 
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The Department repudiated these notations as an 
annoyance to it in its disposition of this case. The lack 
of careful consideration of the matter is shown in the 
statement relied upon that ‘‘The most diligent search 
has failed to reveal any authority for the placing of 
this notation on the TRACT BOOK. * * *’» Not merely 
the Commissioner's Tract Book, but all of the records 
of the Land Department had been changed to show 
that Gleason’s patent issued in 1878, covered only Lots 
3, 4, 6, and 7, 1875 survey, including the original entry 
papers of W. H. Gleason, R. p. 6; the Commissioner’s 
Tract Book, R, p. 7; the Local Land OflSce Original 
Entry plat, R. p. 7; apd the Local Land Office Tract 
Books, R. p. 7. All of this was before the Department 
when it ruled that the notation on the Tract Book of 
the Commissioner was by “some clerk” vdthout au¬ 
thority.” This contains the negative pregnant that 
the other notations were put there by some clerk imih 
authority. 

There was no other way for the information to get 
on the public records, than to note it. The Gleason 
entry for Lots 3, 4, 6, and 7,1875 survey, had been pat¬ 
ented. It was valid. No one challenged it. But there 
was no application or claim of record or patent as to 
Lots 1, 2, and 5, 1875 survey, by Gleason, his heirs or 
assigns. Hence there was nothing to reject, cancel or 
annul. There was nothing to request the Courts to 
cancel or annul. Gleason’s claim of additional land 
was founded upon his patent to Lots 3, 4, 6, and 7, 
1875 survey, was purely mental. The Supreme Court 
terminated this mental claim. Nowhere in the De¬ 
partmental decisions is it otherwise than admitted that 
the notations were accurate portrayals of the rulings 
in Gleason v. White. 
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It would be next thing to impossible to find the spe¬ 
cific authority for any notations made in 1905, on the 
tract books or other records of the Land Department 
except by accident. It would be impractical for the 
superior to give a clerk specific written authority to 
make each notation. The issuing of the specific writ¬ 
ten orders would be as great as or greater than the 
work of keeping the records. It would be impossible to 
keep ‘‘up to date’^ in that way. Nor is it possible in a 
busy Government ofiice always to trace the notations 
to a particular person. There is a constant personnel 
turnover in the Government service. 

However there is a check. Errors of course occur. 
These naturally come to light. The records of the Land 
Department are constantly being used by officials, 
clerks, land lookers, land locators, claimants, attorneys, 
and others. Errors are discovered and corrected. En¬ 
tries not corrected over a length of time are presuma¬ 
bly correct. What the Supreme Court says of Weather 
Bureau Records applies to the public land records. 

Evanston v. Gunn, 99 U. S. 660: 

“The record admitted in this case was not a 
private entry or memorandum. It had been kept 
by a person whose public duty it was to record 
truly the facts stated in it. * * * They are, as we 
have seen, of a public character, kept for public 
purposes, and so immediately before the eyes of 
the community that inaccuracies, if they should 
exist, could hardly escape exposure. They come, 
therefore, mthin the rule which admits in evi¬ 
dence. ‘Official registers or records kept by per¬ 
sons in public office in which they are required, 
either by statute or by nature of their office, to 
write down particular transactions, occurring in 
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the course of their public duties or under their 
personal observation/ * * * It is sufficient that 
they are kept in the discharge of a public duty. 

* * Nor need they be kept by the public officer 
himself if the entries are made under his direction 
by a person authorized by him. * * * (Citing 
cases.) 

Galt V. Galloway, 4 Pet., 332, 342: 

‘‘As the records of this (General Land Office and 
Local Land Office) office are of great importance 
to the country and are kept under official sanction 
of the Government, their entries must always be 
considered and they are always received in the 
courts of justice as evidence of the facts stated.^’ 

Howard v. Perrin, 220 U. S. 71, 73: 

“The certificate of the Local Land Officers was 
competent to show that on the records of their 
office were no homestead preemption or other valid 
claims, and that the land has not been returned or 
denominated as swamp or mineral land.’’ 

In suits by the Ll^nited States affecting lands claimed 
by them, they have always proven their title by the 
Land Office records; Bly v. United States, Fed. cases 
No. 1,581; Carr Land Company v. United States, 118 
Fed. 821. 

In Southern Pacific v. Fall, 257 U. S. 460, 463, the 
Court says that the General Land Office records are 
matters, the regular keeping of which, is of great pub¬ 
lic importance. 

Under certain acts of Congress the title to public 
lands passes without the issuance of patent. In these 
cases the title under the grant can not be proven from 
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any particular patent but is gathered from all of the 
records of the Land Department bearing upon the 
grant; Shaw v. Kellogg, 170 U. S. 312; Lane v. Watts, 
234 U. S. 525. 

Persons seeking under the laws of Congress to ap¬ 
propriate public lands rely upon the Local Land Office 
records: 

Germania Iron Company v. James, 89 Fed. 811, 814: 

‘‘The Local Office is the growth of the purpose 
of Congress to carry to the residents of the Dis¬ 
tricts in which the Lands are situated, not only the 
tribunals in which they may initiate and try their 
rights to obtain portions of the public domain, 
but all information to enable them to intelligently 
prefer and establish their claims * * * and these 
registers are required to keep a record of all en¬ 
tries and cancellations on these plats and in their 
books, so that any applicant for land may there 
learn token it is open for entry.*^ (Emphasis sup¬ 
plied.) 

The Land Department in passing upon the question 
as to whether land is vacant or not, relies upon the De¬ 
partmental records: 

“The Land Office record from September, 1910, 
to the last of April, 1911, a period of eight months 
—^if consulted by any one DESIKING TO AP¬ 
PROPRIATE THE LAND, would have shown 
that Hall had no right to it.’’ Hall v. California 
and Oregon Land Company, 41 L. D. 647, 649. 

This is nothing new because the same rule applies 
to all public records, as well as the Land Department 
records: 

“The public officers are few in whose daily work 
something is not done which must later be proved 
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in court; and trials are rare in which testimony 
is not needed from official sources. ’ ’ Wigmore on 
Evidence, Section 1632. 

Wigmore on Evidence, Sections 1632, 1635 and 1639, 
also says that public corporations act by records made 
by their officers, and that it is necessary for public 
officials to keep their records accurately, not merely for 
their own and for their successors’ protection, but for 
the benefit of the public and of litigants who are en¬ 
titled to make proof of the transactions to which the 
records relate. As to producing the precise written 
authority or identifying the clerk, Wigmore, Section 
1633-8, says: 

‘‘It is entirely unnecessary to produce either 
the official who authorized the entry or the clerk 
who made the entry to make proof of the trans¬ 
action thereby.” 

Wigmore also says section 1638—an entry may be 
proven without producing evidence of the authority of 
the clerk to make the entry provided it is in the regular 
course of business. ' 

Where a notation on the record is made or any ac¬ 
tion is taken, it is presumed to have been duly author¬ 
ized and directed; Tubbs v. Wilhoit, 138 U. S. 134, 145. 

All of the above applies with particular emphasis to 
Land Departmental records, which are not only 
well known as kept carefully for official and public in¬ 
formation but laws of Congress make these records 
and copies thereof available to the Courts; R. S. Secs. 
682; 891; 2247; 2469; 2470; Act of August 24, 1912, 37 
Stat., 497 and Act of April 19,1904, 33 Stat., 186. 

Counsel for the Secretary attempts to have the Court 
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understand that the General Land Office records and 
the Local Land Office records, showed some claim of 
Gleason, his heirs or assigns, as existing. They did 
not. Upon the contrary all reference to the Gleason 
claim for Lots 1, 2 and 5,1875 survey, were to the effect 
that such claim had terminated, because of Gleason v. 
White, supra. There was no notation on these records 
sho^^ing the precedents, Gleason v. Pent, supra, and L. 
W\ Pierce, supra. The only precedent posted upon the 
records was Gleason v. 'White, supra. Gleason v. Pent, 
supra, and L. W. Pierce, supra, were printed as a pre¬ 
cedent, but only one case out of hundreds is selected for 
printing. These precedents are indexed by subject and 
alphabetically in their volumes. They are not indexed 
by description of the land. EVEN THE RECORD OF 
GLEASON HOMESTEAD CASE HAD THE NO¬ 
TATION THEREON OF THE EFFECT OF GLEA¬ 
SON V. WHITE, SUPRA. 

He urges that Read has CONSTRUCTIVE notice of 
the county records showing the various transactions 
of Gleason, his heirs or assigns as to Lots 1, 2 and 5, 
1875 survey. Of what value could the county records 
be in such a case, even if they constituted constructive 
notice? The transactions of Gleason, et al., were void; 
Williams v. Sherman, 212 Pac. 971; 7 Land Service Bul¬ 
letin of the Interior Department, 15. The Department 
has always contended with full support of the law, that 
no county or state proceedings are binding upon it; 
Hall V. Armann, 41 L. D. 430. The State, as a condition 
to admision to the Union must covenant, not to inter¬ 
fere with the disposal of public lands by the United 
States. Hence any taxation is void; Steams v. Minne¬ 
sota, 179 U. S. 223. The Land Office records are the 
only records where one may look to find the status of 



37 


public lands, the county records can tell one nothing 
accurate. 

The case of Krueger v. United States, 246 U. S. 69, 
does not expressly or by inference hold that a claimant 
to public lands has constructive notice of the county 
records. In that case, title to the land in question has 
passed from the United States by patent under a 
soldier’s additional scrip right. The selection was 
made by one Moses but the man who engineered the 
deal was Kruger. After the patent had issued Kruger 
deeded the land to his wife, who as a defense to the 
suit, claimed that she was an innocent purchaser for 
value and received the land free of any alleged fraud. 
Aside from the verv obvious fact that she was a mere 
holder of the title for her husband, the Court found 
that she had constructive notice, owing to the following 
facts; 

The land was occupied and improved by one Benson, 
who had bought the land from the railroad believing 
that he had a good title thereto. The Court said that 
had the true facts been before the Department, that the 
patent would never have issued. That the Department 
was fraudulently misled by a false affidavit deposing 
that the land was unoccupied adversely to the appli¬ 
cant. As Benson had purchased from the railroad, he 
had the right to purchase the land from the United 
States at the minimum price, after the railroad title 
had failed, under Section 5, of the Act of March 3,1887, 
24 Stat. 556. The Court said that Mrs. Kruger, as pur¬ 
chaser, could not close her eyes to the facts as shown 
by the occupancy of the land by Benson. Also that 
an examination of the title, prior to her purchase, to¬ 
gether with his occupancy, would show Benson’s pur- 
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chase from the railroad which gave him the preference 
right to buy the land. Any title examiner in a public 
land state knows that. 

Aside from the fact that the Krueger case referred 
to patented land, which is not the case here, there are 
other reasons why the case is not in point. There, the 
most important thing is that Benson was occupying the 
land adversely to the Soldiers’ Additional Scrip and 
had valuable improvements thereon. Here, there were 
no adverse occupants or adverse improvers AND 
THERE NEVER HAVE BEEN. 

In another particular the Krueger case has no bear¬ 
ing upon the present situation. The Act of March 3, 
1887, Sec. 5, supra, is an act of Congress giving pur¬ 
chasers from railroads, whether occupants or not, the 
preference right to buy the land from the United 
States. The preference right relates back to the date 
of the contract with the railroad. The Act has had the 
broadest construction of any public land law ever 
passed by Congress. But it is not applicable here for 
two reasons, both conclusive. First, there is no act of 
Congress giving Gleason, his heirs or assigns the 
preference right to purchase the land from the United 
States. Second, Gleason, his heirs or assigns, did not 
attempt to exercise any alleged right to purchase or 
enter this land. Even the broadest act of Congress, 
confers only a preference right and if a preference 
right under the Act of March 3, 1887, Section 5, is not 
exercised, while the land is public land, the right is lost; 
San Jose Land and AVater Company v. San Jose Ranch 
Company, 189 U. S. 77. That last named case says 
nothing about a public land claimant being required to 
inspect the county records before entering public lands. 
THE THING THAT DIFFERENTIATES THE 
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TWO CASES IS THE OCCUPANCY IN THE 
KRUEGER CASE AND THE LACK OF IT IN THE 
SAN JOSE CASE. 

Another thing must be mentioned here and that is 
the appellants’ argument that the selector must have 
known that the land was private land, because it was 
not taken up before. In 1920, the Land Department re¬ 
ports showed nearly 140,000 acres of vacant public land 
in Florida. Under the argument of the counsel for the 
Secretary none of that land could have been public 
land or it would have been taken up before. Yet over 
half of it has since been patented. 

In view of the decisions of the Department and the 
assertions of counsel, we are safe in saying that there 
is no claim and there can be none that the selectors 
had any actual notice of the existence of the claim of 
Gleason, his heirs or assigns (Whitten). The case of 
Kruger v. United States, supra, was not cited in any of 
the Secretary’s decisions nor were any of the circum¬ 
stances of the Kruger case found as facts here. 

2. The land was on June 19, 1920, subject to selection 
under the Forest Lieu Selection Act, being non¬ 
mineral, not occupied adversely, surveyed, not re¬ 
served, and there were no conflicts of record. 

The counsel for the Secretary has stated that Read 
relies upon the fact that the records of the Land De¬ 
partment shows no entry or other application. So he 
does. But he does not rely upon this solely. He relies 
upon numbers of other facts, among others that the 
land was not occupied adversely to the selector. In 
order that a selection under the Forest Lieu Selection 
Act be obnoxious to this rule the land must not only be 
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occupied, but also occupied adversely. The rule against 
the selection of occupied lands is not to hold occupied 
lauds perpetually reserved in the United States, but to 
protect the occupant. 

In the case of Myrick v. Thompson, 9 Otto, 291, the 
Court held that the provisions of the Act of July 17, 
1854, the Sioux Half Breed Scrip Act, prohibiting scrip 
to be located upon occupied lands, was for the benelit 
and protection of occupants of the land, which rule such 
occupant might waive; and if he did, the effect would 
be to restore the premises occupied by him to the con¬ 
dition of unoccupied land. This statement of the rule, 
the Court savs, “is sufficient to secure for it universal 
assent.” 

The Courts have frequently said that the public land 
laws are practical laws. The Act of June 4, 1897, 30 
Stat. 36, as amended requires that the lands selected 
thereunder be “surveyed,” “non-mineral” “vacant 
land open to settlement,” “subject to homestead en¬ 
try,” unreserved and not within a National Forest. 
This is to be construed practically. Hence when the 
Secretarv holds the law means the lands must be “un- 
occupied,” he construes the term in a practical man¬ 
ner; Brown v. California and Oregon Land Company, 
41 L. D. 647. 

We also call attention to the fact that the affidavit 
required of a selector must state that the land is “not 
occupied adversely to the selector.” What does this 
mean? A single case on all fours will suffice. The 
matter is of frequent occurrence since Myrick v. 
Thompson, supra. While the case of Bead was pend¬ 
ing before the Land Department another Forest Lieu 
Selection among hundreds was pending there involv¬ 
ing points of similarity. Forest Lieu Selection, Coeur 
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d’Alene 08178, was for a subdivision of land upon part 
of which, the selector had included a portion of the 
cemetery and some of the residence district of Mullan, 
Idaho. The balance of the subdivision was vacant pub¬ 
lic land. Upon a showing that the selector had agreed 
to deed to the town the land embraced within the ceme¬ 
tery and the part resided upon, the selection was with¬ 
out question approved for patent, August 24, 1921, and 
later patented. 

We commend the case of My rick v. Thompson, 
supra, to the attention of the counsel for the Secretary. 
The Department is familiar with this case and acts in 
accordance therewith. 

The counsel for the Secretary is mistaken in his 
frequent suggestion that the Read selection was origi¬ 
nally made hostile to Charles Deering. The Bill of 
Complaint states on the contrary, that the selection 
was not made adversely to him; Bill XV, R. p. 8. 

This is admitted. It is a matter that could easily 
be established had the Secretary filed an answer deny¬ 
ing it. He did not so choose and his decisions show 
the reason why. The reason was that he knew from his 
own records that the selection, never was adverse to 
Deering. 

The counsel for the Secretary goes to the length of 
citing Lyle v. Patterson, 228 U. S. 221, which case is 
to the effect that an adverse homestead settlement can 
not be made upon land improved by the occupant who 
has thereon a house, barns, cultivated fields, and fenc¬ 
ing thereon. The case is similar to Atherton v. Fowler, 
96 U. S. 513. Does anyone for a moment imagine that 
the Secretary would have failed to cite Atherton v. 
Fowler, supra, or Lyle v. Patterson, supra, if anything 
in the facts of those cases was involved in the Read 
cslqqI 
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If the facts of Atherton v. Fowler, supra, or Lyle v. 
Patterson, supra, were present in the instant case, 
does any one imagine the Secretary would have enter¬ 
tained Kead^s Petition for the Exercise of Super¬ 
visory Authority, Exhibit E ? 

Counsel for the Secretary brings up still another 
new item as ground for this Courtis holding the Read 
selection not in accordance with the law and regula¬ 
tions. He cites the case of Southern Pacific v. Fall, 257 
U. S. 460. The Railroad had “lost’’ an irregular lot in 
its granted limits and hence selected other land of 
equal area in its indemnity limits. In this instance in¬ 
stead of selecting a lot of equal acreage, it attempted to 
select a few acres of a regular forty acre subdivision 
and demanded patent therefor. The Department re¬ 
fused to allow this and the Railroad brought suit. The 
Courts, including this Court, decided against the rail¬ 
road. The decision was that such a selection would 
throw the Departmental records into chaos, and leave 
undisposed of many acres scattered through many 
regular subdivisions throughout the country. 

The counsel for the Secretary is in error in stating 
that that case applies to the Read case. Read did not 
as he says, exercise his “right of selection” “by ex¬ 
changing less than a legal subdivision at a time.” 
Read selected ALL of Lots 1 and 2, 1875 survey. 
Bill IV, R. p. 2. This is admitted by the Motion to 
Dismiss. 

Read in the Bill of Complaint merely adopted the 
same language that the Secretary used in the various 
decisions, in describing the location of the land con¬ 
taining the Deering fencing and the part not contain¬ 
ing the Deering fencing. The Bill of Complaint merely 
adopted the convenient terms that the Secretary, him- 
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self employed. Nor does the Fall case hold what the 
counsel for the Secretary suggests. For example, Ex¬ 
hibit ‘ ^ M ” shows Section 18, as well as Section 19. In 
Section 18, separate entries were allowed by the Sec¬ 
retary for the North half and for the South half of a 
lot. However, nothing remained of the lot to be dis¬ 
posed of later. The records of the Department w^ere 
not confused. It was as simple as disposing of the 
entire lot by one entry. If the allowance of a half lot 
was prohibited by law under all circumstances, then 
many Florida titles are in bad shape for hundreds of 
patents of lands in Florida have been issued for half 
lots. This, however, does not mean that a person has a 
right to apply for 7% acres out of a forty. The Fall 
case goes no farther than to hold that a person can not 
as a matter of right demand the allowance of an entry 
of 7% acres of a forty acre lot. 

The argument of the counsel for the Secretary ob¬ 
jects to Read employing in the Bill of Complaint the 
understandable terms the Secretary employs in the 
decisions. That is the long and short of his argument. 
The deed from Read to Deering, Bill XV, p. 8, did not 
divide the selection. The Secretary continued to con¬ 
sider the selection of Lot 1, 1875 survey, as a unit. For 
convenience only he referred to the south half of Lot 
1, 1875 survey, because it clearly designated the part 
of Lot 1, 1875 survey, within Deering’s fence, and the 
north half of Lot 1, 1875 survey, as the part outside. 

The mere fact Read uses this same description in 
the Bill of Complaint does not mean a division of Lot 
1, 1875 survey, before the Department. Read does not 
ask the Court to divide the lot, he does not ask the 
Court to compel the Secretary to divide the lot. He 
does not ask the Court to require the Secretary to 
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patent either the north or the south hall’ oi* Lot 1, 1875 
survey. 

If the decision of the lower Court is affirmed, the 
Scretary is free to adjudicate the case according to 
law, restraind only in his threatened action beyond 
the scope of the law; Payne v. Central Pacific, supra; 
Payne v. New Mexico, supra. 

While the suit sets forth only the land Read is now 
interested in, protection from a monstrous injustice 
only is asked. If the decree is affirmed the Secretary 
remains free to adjudicate Lot 1, 1875 survey, as one 
unit. If he does divide Lot 1, 1875 survey, when he 
patents it, he wdll not violate Southern Pacific v. Fall, 
supra, as shown. 

As the Secretary (see Exhibit ‘‘C’’), considered 
that the controversy was in reality only one between 
Read the selector, and Whitten (Gleason, his heirs or 
assigns), as to the North half of Lot 1 and Lot 2, 1875 
suiwey, we will continue the discussion as the Secretary 
himself indicates. As, therefore, the real issue is as 
to the North half of Lot 1 and 2, 1875 surv’ey, we quote 
from the Bill of Complaint, which is admitted by the 
Motion to Dismiss: 

That as to the N. Lot 1, and Lot 2,1875 sur¬ 
vey, on June 19, 1920, the said land was non¬ 
mineral, unoccupied, unimproved, unsettled upon, 
uncultivated, uninclosed, unposted, unused, wild 
and vacant public land. That full and complete 
proof thereof, as required by law, the rules and 
regulations, was duly submitted with the selection, 
June 19, 1920.’’ Bill XV, R. p. 8. 

That the above meets the full test of being ‘‘unoc¬ 
cupied” see again Hall v. Oregon Land Company, 41 
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L. D. 647, where the Secretary holds that where a 
prior entryman is defeated, his improvements do 
not withdraw the land selection by a Forest Lieu Selec¬ 
tor, as these will be considered to have been abandoned. 
HERE THERE NEVER HAS BEEN A CLAIM OF 
ANY OCCUPANCY WHATSOEVER ON THE 
DATE OF THE SELECTION BY READ, either in 
the Motion to Dismiss or in the Decisions. This is fully, 
admitted in the Appellants Brief. In the Motion to 
Dismiss, reason No. 2, R. p. 12, also it is claimed in 
effect that Gleason, his heirs or assigns, claim the land 
under a void deed, but no allegation of occupancy is 
made. In the Order, Exhibit ‘‘C,’’ it is argued that 
occupancy is an inconsequential matter and the ab¬ 
sence of it can be remedied by the use of the Secre¬ 
tary’s POWER to allow and patent lands with or with¬ 
out compliance. We admit that if the Secretary has 
the power to patent lands mthout compliance occu¬ 
pancy or anything else is unimportant. 

The land was surveyed by the plat of 1875, Exhibit 

That the land is non-rninercd is not questioned. 

The records showed that the land was not within 
any forest or other reservation and also showed that 
there were no existing applications entries, or records 
claims of anyone whatsoever, Bill XII, R. p. 6, XIII, 
XIV, R. p. 7, XIX, XX and XXI, R. p. 8. All of this is 
admitted by the Motion to Dismiss, and is not disputed 
in the opinions or orders complained of. 

The fact that Gleason received patent for Lots 1 and 
2, 1845 survey, or the W NW fii® W 54 SW 

14 , or Lots 3, 4, 6 and 7, 1875 survey, and erroneously 
claimed also Lots 1, 2 and 5, 1875 survey, which claim 
was finally and completely disposed of by the United 
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States Supreme Court, does not continue to tie up 
Lots 1, 2 and 5, 1875 survey forever. In fact the claim 
actually never did tie up the land legally as counsel for 
the Secretary urges, even before Gleason v. White, 
supra, for the Gleason claim was always unsound and 
void. A void claim never can gain in legality. 

The United States Supreme Court has held in Litch¬ 
field V. Hegister 76 U. S. 575, that a person, such as 
Gleason here, claiming fee simple title (and it must be 
a claim of fee simple title to claim his patent covers 
Lots 1, 2 and 5, 1875 survey) ivhere the records do not 
show the land has passed from the United States, 
should wait until the land is patented and assert his 
claim in the Courts. The Court rules that, far from 
being a ''messenger'' the Register is a judicial officer 
and he exercises judgment and discretion in allowing 
entries and can not be controlled bv the Courts. Note 
that the Register in the instant case allowed Read's 
Forest Lien Selection to pass to entry, properly. 

Since all right of Gleason to Lots 1, 2 and 5, 1875. 
survey, had long been finally adjudicated it would have 
been beyond the authority of the Register to have re¬ 
fused to receive Read’s selection on account of the long 
disposed of Gleason claim. 

^‘If the papers are all right, is he (the Register 
of the Local Office) to go back to some past time 
and say this land was part of a Mexican Grant 
although not so now, and reject the application? 
Or is he to say your papers are all right; the land 
is public land and open to your claim?” Huff v. 
Doyle, 93 U. S. 558, see also 95 U. S. 209. 


If Gleason did have a claim to this land, June 19, 
1920, it was not of record, so the Register could “know 
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nothing of it;^’ W. E. Moses Land Scrip and Realty 
Company 34 L. D. 458, 461. 

Since Gleason never placed of record in the Land 
Department, in form for allowance or rejection, his 
alleged ‘ ‘ claimto Lots 1, 2 and 5, 1875 survey, and 
since he never asserted it under any law, the records 
of the Land Department were never closed because 
of such alleged unfounded claim to legal appropriation 
by others: ‘ ‘ If the State can claim any land and by the 
mere fact of claiming it, prevent any subsequent dis¬ 
position of it, it could claim all lands and thereby pre¬ 
vent disposition of any and all of the public domain 
* * # United States v. Chicago Ry. Company, 160 
Fed. 818, 825; Affirmed 218 U. S. 233. 

A Forest Lieu Selection may be presented for allow¬ 
ance and may be allowed notwithstanding there is a 
pending application without validity, not yet rejected 
upon the records; Robinson v. Lundrigan, 227 U. S. 
173. It it could be conceived that Gleason had some 
record claim” pending, which he had not, it was with¬ 
out validity and could not prevent the allowance of the 
Read Forest Lieu Selection. 

It is therefore clear that on June 19, 1920, the land 
was subject to selection. 

3. The selection duly became an ENTRY, June 19, 
1920. 

As the Court may not at once perceive the distinc¬ 
tion between an ENTRY and an application readily, 
we give the accepted definition of the distinction. 

The Act of the Register in receiving and recording 
an application does not “segregate” the land applied 
for; Smith v. Whitehead, 39 L. D. 208; while the act of 
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the Register in receiving and recording entry does 
‘‘segregate’^ the land, see circular of July 14, 1899, 29 
L. D. 29, Weyerhaeuser v. Hoyt, 219 U. S. 380. 

“The term entry as used in this circular (29 L. D. 
29) has been construed uniformly to include any claim 
UNDER THE PUBLIC LAND LAWS which operates 
to segregate the land applied for from the public do¬ 
main;’’ Santa Fe Pacific v. Northern Pacific, 37 L. D. 
593, 596. 

Where an application only is pending, other applica¬ 
tions may be filed for the same land; Smith v. White- 
head, 39 L. D. 208. Also an application is “rejected” 
not “cancelled,” as an entry is. 

Where an entry such as a Forest Lieu Selection, is 
pending no other applications may be received; 
O’Shee v. Coach, 33 L. D. 295; Holt v. Murphy, 207 
U. S. 407. 

A Forest Lieu Selection is an ENTRY where it is 
received by the Local Land Office and as such must be 
CANCELLED and the cancellation noted on the local 
office records before any adverse rights can be secured 
by application or settlement; Porter v. Landrum, 31 
L. D. 352, 353. In view of the unanimous weight, of 
authority we are astounded at the argument of the Sec¬ 
retary’s counsel, that a Register is nothing but a 
**messenger.^' The POWER of the Local Land Office 
is not onlv historic, but is an actual POWER conferred 
by Congress and frequently alignmented by circulars, 
such as the Circular of July 14, 1899, 29 L. D. 29. If 
the Register accepts and files a defective Forest Lieu 
Selection, it binds the Government and the defective 
selection segregates the land; Porter v. Landrum, 31 
L. D. 352. The fact that the selection was noted in 
the records by the Register has the effect of segregat- 
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ing the land, was held by the Court in Weyerhaeuser 
V. Hoyt, 219 U. S. 380. 

The counsel for the Secretary must not be advised 
that in the present case we have the express holding of 
the Department in the Secretary’s decision. Exhibit 
‘‘C,” 49 L. D. 52, that the Read selection **segregates^^ 
Lots 1 and 2, 1875 survey. Hence the selection can 
only be cancelled for cause and according to due pro¬ 
cess of law,—not rejected off-hand and for no cause as 
argued by the Secretary’s counsel. 

That the Read selection was received, not rejected, 
entered upon the Local Land Office records and that no 
conflict was found is set forth in the Bill of Complaint, 
F, pp. 1 and 2, and in Exhibits “K,” ‘‘L,” “N” and 
‘ ‘ 0. ” It is admitted not only by the Motion to Dismiss 
but found bv the Decisions as well. 

The validity of the Read selection is shown by the 
ACTIONS thereon by the Commissioner and by the 
Secretary. 

The action upon the Read selection, formally is illu¬ 
strated in Exhibit “I,” decision of February 28, 1921, 
Exhiibt ‘‘P,” decision of October 18,1920, and Exhibit 
‘‘M” the entries on the General Land Office Tract 
Book. The last two particularly show that at the time 
the actions were taken the Commissioner, himself, had 
no knowledge that there were any prior claims con¬ 
flicting with Read as to Lots 1 and 2, 1875 survey. 

By decision of the Commisioner of February 19, 
1919, Exhibit ‘‘J,” the Commissioner in advance of 
the Bead selection approved the validity thereof. 

By decision of March 17,1922, Bill HI and IV, R. p. 
2, XVT and XVII, R. p. 8, Exhibit ‘‘A,” the Commis¬ 
sioner did the following: 

For the second time, approved the validity of 
the Read selection right. 
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Held the selection valid as to 52.38 acres, after¬ 
wards patented. 

Approved the compliance with the applicable 
laws, dules and regulations with respect to the base 
land as to all thereof. 

Held that Read had reinvested the United 
States \\dth the full fee simple title to all of the 
base land otfered (and thereafter the United 
States y assumed dominion ove'x the entilre 160 
acres of base land including specifically the base 
land offered in exchange for Lots 1 and 2, 1875 
survey). 

Held that the applicable laws, and general rules 
and general regulations as to the selected land in¬ 
cluding Lots 1 and 2, 1875 survey, were complied 
with, such as advertising and posting in Register’s 
office. 

The Secretary decided in Exhibit “ C, ” 49 L. D. 
252, that Read’s selection segregated the land and 
that Read had equities, 

BY EXHIBIT ‘‘E” (not reported) THE SECRE¬ 
TARY ENTERTAINED READ’S PETITION FOR 

THE EXERCISE OF SUPERVISORY AUTHOR¬ 
ITY. Such a petition once entertained is very seldom 
thereafter denied. Nor is one entertained so late in 
the day as this one was unless the Department at the 
moment feels that its past action was wrong, as it 
clearly was. 

From the above it will be clearly seen that Read’s 
assertion in the Bill of Complaint, that he has com¬ 
plied with all of the applicable laws, rules and regu¬ 
lations with respect to Lots 1 and 2, 1875 survey, was 
admitted in the Motion to Dismiss, clearly because it 
was heretofore FOUND in the various decisions. 

As shown by the Secretary’s Motion to Dismiss, Rea¬ 
son No. 1, it is not a question of compliance involved 
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here. Compliance is admitted. It is not a contest by 
and between two claimants under the public land laws. 
There is no such situation. It is merely a question of 
the POWER of the Secretary to CANCEL a valid 
Forest Lieu Selection, not for any defect therein or 
for any illegality, but solely for the reason that the 
Secretary claims the alleged POWER to do so and to 
patent the land to another with no alleged compliance. 
In other words, under no possible construction of the 
Forest Lieu Selection Act is the selection to be can¬ 
celled and under no possible contruction of the public 
land laws is the patent to be issued to another who 
alleges no compliance with any laws and who indeed 
never even asked for the proposed patent. 

4. Read is the owner of the land in question in a Court 
of Equity. 

Owing to the recent decisions of this Court and of 
the United States Supreme Court, no extensive argu¬ 
ment upon this point is necessary. That a selector 
with a full compliance with the applicable laws, rules, 
and regulations has a vested right and full equitable 
title admits of no doubt: 

Santa Fe v. Fall, 259 U. S. 197; 

Payne v. Central Pacific, 255 U. S. 228; 

Payne v. New Mexico, 255 U. S. 367. 

In Payne v. Central Pacific Ry. Co., 255 U. S. 228, 
the Court says: 

(235) “The company was at liberty to accept or 
reject the proposal. It accepted in the mode con¬ 
templated by the act, and thereby the parties were 
brought into such contractual relations that the 
terms of the proposal became obligatory to both.” 
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In Payne v. New Mexico, 255 U. S. 367, the Court 
says: 

* 

(370) ‘‘The provision under which the selection 
was made was one inviting and proposing an ex¬ 
change of lands. * Acceptance of such a pro¬ 
posal and compliance with its terms confer a 
vested right in the selected land which the land 
officers cannot lawfully cancel or disregard/* 
(Emphasis supplied.) 

In Wyoming v. United States, 255 U. S. 459, the 
Court says: 

(396) “The proposal for the exchange of land 
without for land within the reserve came from 
CoiigTess. Acceptance rested with the state. * * * 
It is not as if the selection were merely a proposal 
by the State which the land officers could accept 
or reject. They had no such option to exercise. 
♦ * # power granted to them was not of grant¬ 
ing or denying a privilege to the state, but of de¬ 
termining whether an existing privilege conferred 
by Congress had been lawfully exercised,—^in 
other words, their action was to be judicial in its 
nature. Acceptance of such a proposal and full 
compliance therewith, confer vested rights which 
all must respect.^’ 

In Wyoming v. United States, 255 U. S. 489, 493, the 
Court says: that after such an exchange has been made 
as here in full compliance: 

“Equity then regards the state as the owner of 
the selected tract, and the United States as owning 
the other.’’ 

In the present case the Commissioner who has full 
power under the law to do so determined that the FEE 
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SIMPLE TITLE to the land offered by Read was in 
the United States, Exhibit “A/’ March 17, 1922, Bill 
XVI, R. p. 8. Hence the United States is not only the 
owner of the base land in a Court of Equity but in a 
court of law as well. 

In the case of Coel v. Clos, 232 Ill. 142, 83 N. E. 529, 
it was held that a person having the equitable title, 
was in a Court of Equity, the OWNER of the land, and 
could maintain an action to remove a cloud on his title. 

B. The Gleason Claim. 

1. An analysis of the orders complained of affecting 
the land in question shows the same facts regard¬ 
ing the alleged claim of Gleason, his heirs or as¬ 
signs, that are alleged in the Bill of Complaint, to 
wit, that they have no fee simple title, no equitable 
title, no pending claim under the public land laws, 
no doubtful claim. That they claim solely under 
a void deed to public land without occupancy. 

The recent Orders complained of do not, as claimed by 
the Secretary’s counsel, allege that Gleason, his 
heirs or assigns, have fee simple title. They base 
their holdings upon the proposition that the title 
to the land is in the United States and on the Sec¬ 
retary’s alleged POWER, to issue a patent to 
Gleason, his heirs or assigns. 

Of course, the opinions of Gleason v. Pent, 14 L. D. 
375 and 15 L. D. 286 and L. W. Pierce, 18 L. D. 328, hold 
that the title to all of section 19,1875 survey, including 
the ‘‘large area” resurveyed as Lots 1, 2 and 5, 1875 
survey, passed with the Gleason 1878 patent. But none 
of the Orders “B,” “C,” “D” and “F” hold that 
way. (Orders “A” and “E” are favorable to Read.) 



The Secretary's Order of August 30,1922, says 
that the Secretary has the POWER to give Gleason, 
his heirs or assigns (Whitten) a preference right. If 
the title already belongs to them, why do Gleason, his 
heirs or assigns (Whitten) need a preference right to 
enter the land as public land! 

The Secretary also says that they have “Color of 
title,’’ Exhibit “C,” and Motion to Dismiss, Reason 
No. 2. We will soon point out that this means that they 
have no actual title under their deed or deeds. Why 
then call their claim under ‘ ‘ color of title ’ ’ only if they 
have fee simple title under their patent? 

The Secretary says. Exhibit “C,” that Gleason, his 
heirs or assigns, have “equities.” Why only 
if they have the legal title under the patent? 

The Secretary also says, Exhibit “C” that Read’s 
Forest Lieu Selection “segregates” the land. If Glea¬ 
son, his heirs or assigns, have fee simple title, how can 
Read’s selection under the public land law segregate 
the land? 

How can Read acquire any “equity,” see Exhibit 
“C,” in the land under the Forest Lieu Selection Act, 
a law of Congress, if the land is private land. 

Furthermore, in Exhibit E, March 15,1923, the SEC¬ 
RETARY ENTERTAINED READ’S PETITION 
FOR THE EXERCISE OF SUPERVISORY AU¬ 
THORITY. If the title to the land was not in the 
United States, what authority has the Secretary to 
entertain such a petition of Read, under the general 
land laws? 

If the Secretary was holding that the title to the 
land has passed from the United States, when he de¬ 
cided the Order, Exhibit “F,” August 26,1923, WHAT 
WAS THE NECESSITY OF DIRECTING THE IS- 
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SUANCE OF A PUBLIC LAND PATENT IF GLEA¬ 
SON, HIS HEIRS OR ASSIGNS, ALREADY HAD 
TITLE? 

Furthermore, under what provision of the law, 
either federal or state, if the land is private land, does 
the Secretary get his jurisdiction to issue patents to 
private land? 

We do not, however, rest upon these decisions of the 
Land Department that the land is Public Land. We 
rest upon the proposition as heretofore pointed out 
that the fee simple title of Gleason, his heirs or assigns 
is confined to Lots 3, 4, 6 and 7, 1875 survey. True, as 
counsel for the Secretary points out, we have only a 
United States Supreme Court decision to this effect, 
Gleason v. White, 199 U. S. 54, but we are content to 
rely upon it. Since no patent has issued to Lots 1 and 
2, 1875 survey, the title thereto is still in the United 
States. “If it (patent) never issued, it is obvious 
that the legal title remains in the United States,” 
Langdon v. Sherwood, 124 U. S. 74, 85. “Until the 
patent issues the fee is in the Government,” Header 
V. Norton, 11 Wall. 442, 457. 

2. The orders complained of do not allege that Glea¬ 
son, his heirs or assigns, have any right, title or 
claim under the public land laws or any of them. 
They only allege that the Secretary has the 
alleged POWER to act without a law. 

The Bill of Complaint, XIV, R. p. 7, shows that as 
to Lots 1 and 2, 1875 survey, no application or other 
attempted compliance with the laws by Gleason, his 
heirs or assigns, is of record in the Land Department 
as to the land in question. This is admitted in the Mo- 
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tion to Dismiss. The records of the Land Department 
also show no such effort, Exhibits “L,^^ 

and Since no hearing would show the opposite, 

no hearing was sought by the Secretary. The orders 
complained of, ‘‘C,’’ ‘‘D’’ and do not any¬ 

where state that there was even any attempted com¬ 
pliance. The actions. Exhibits ‘‘I” and “0,’’ show 
that at the time taken, Gleason, his heirs or assigns, 
were not even knovm of in the Department. Hence the 
statement that “Gleason, his heirs or assigns * * * have 
never complied with any law as to the said N Lots 
1 and 2, 1875 survey,’’ * * * “have no preference right 
thereto under any law.” * * * in the Bill of Complaint 
XVIII, R. p. 9, is completely supported by the Depart¬ 
mental records. In fact there is no suggestion any¬ 
where that there has been a compliance with the law 
by Gleason, his heirs or assigns. 

A person without compliance with any law has no 
equitable right, hence can not object to the issuance of 
a patent to another: Sparks v. Pierce, 115 U. S. 408, 
413, Mattox V. Burnham, 156 U. S. 544. 

3. The orders complained of do not hold that Gleason, 
his heirs or assigns have any title to the land here 
in question by prescription. They find only a 
claim under a void deed without occupancy. 

Reason No. 2 of the Motion to Dismiss, alleges that 
there are persons claiming the land here in question 
“in private ownership” and under “color of title” 
without occupancy being alleged. As such it is claimed 
that they are indispensable parties. This alleges that 
Gleason, his heirs or assigns, claim by prescription. 

The Bill of Complaint, XV, R. p. 8, says ‘ ‘ that as to 
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the NJ /2 Lots 1 and 2, 1875 survey, on June 19, 1920, 
the said land was non-mineral, unoccupied, unim¬ 
proved, unsettled upon, uncultivated, uninclosed, un¬ 
posted, unused, wild aud vacant public land.’’ This is 
admitted by the Motion to Dismiss. Occupancy is no¬ 
where claimed in any Order or in the Motion to Dis¬ 
miss itself. It is even used as a basis of the arguments 
in the various orders of the Department and of the Ap¬ 
pellants Brief, that there was no occupancy. In other 
words, the lack of occupancy is urged as one element of 
strength. 

“Prescription” or “adverse possession” are purely 
State rules, applying to private property. Public land 
of the United States can not be claimed by prescrip¬ 
tion : Northern Pacific v. McComas, 250 U. S. 387, 391; 
Howard v. Perrin, 200 U. S. 71, 74; Toltec Ranch Co. 
V. Cook, 191 U. S. 532. Even if the State rules applied 
and public land of the United States could be acquired 
by prescription, Gleason, his heirs or assigns, must 
fail for they do not show occupancy of the land here in 
question, “color of title” is “in reality not a title”: 
Wright V. Mattison, 18 How. 50. It is no title in itself 
but must be accompanied by actual occupancy of the 
land for the period prescribed by the State statute: 
Deputron v. Young, 134 U. S. 241, Armstrong v. Mor¬ 
rill, 14 Wall. 120. 

It follows that since there was no “occupancy” on 
the part of Gleason, his heirs or assigns, that the Mo¬ 
tion to Dismiss, Reason No. 2, which rests solely on 
the ground that Gleason, his heirs or assigns, have 
“color of title” without occupancy, that this is a state¬ 
ment that they are claiming under what is “in reality 
not a title.” 
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4. The orders complained of do not allege that as to the 
land in question, Gleason, his heirs or assigns, 
come within the various rulings represented by the 
cases of Lyle v. Patterson, 228 U. S. 211; Atherton 
V. Fowler, 96 U. S. 513; Williams v. United States, 
138 U. S. 514, or Burtis v. Kansas, 34 L. D. 304. 
The preference right granted is based solely upon 
the alleged POWER of the Secretary to grant 
preference rights not in accordance with the law 
and to issue patents not authorized by law. 

The Act of June 4, 1897, 30 State 36, as interpreted 
by the Secretary does not permit the adverse entry of 
“occupied’’ lands: Brown v. California and Oregon 
Land Co., supra. In fact there ^re few, if any, laws 
passed by Congress that do not except occupied lands 
from adverse appropriation thereunder. It is not that 
mere occupancy alone, with or \\dthout color of title, 
gives a preference right in public lands, but the land, 
itself, is not subject to adverse appropriation under 
law when asserted adversely to the occupier. 

This is illustrated in the case of Northern Pacific v. 
McComas, 250 U. S. 387, 393. The Court there states 
that if a railroad indemnity patent issued to lands 
occupied and having thereon valuable improvements, 
the law was violated and the patent was issued by mis¬ 
take. That if the occupier has done all the law re¬ 
quires in the matter of compliance (as well as occu¬ 
pancy) he may sue the holder of the patent as a trus¬ 
tee ; but if he has no compliance he can not attack the 
patent. The Court says that where such a patent is 
issued thus inadvertently, the legal title of the United 
States passes, although in equity the United States 
remains the owner and may sue for the cancellation 
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of the patent. (The quotation from Williams v. United 
States, will be discussed under that case.) In other 
words, adverse occupancy, except where the law spe- 
citically provides for it, does not give a preference right 
to the land or a right to a patent. It does not give the 
right to bring an equitable action against the patentee, 
but it may take the land out of the category of appro¬ 
priation under various land laws by others. 

In Atherton v. Fowler, 96 U. S. 513 (Lyle v. Patter¬ 
son, supra, cited by appellant, is similar), it was imma¬ 
terial to the Court that the occupant of the land was not 
legally authorized to enter the land himself. The set¬ 
tler by force could not appropriate occupied land un¬ 
der settlement laws: 

‘‘The generosity by which Congress gave the 
settler the right of preemption was not intended 
to give him the benefit of another man’s labor and 
authorize him to turn that man and his family out 
of their house. It did not propose to give its 
bounty to settlements obtained by violence at the 
expense of others. The right to make a settlement 
was to be exercised on unsettled land; to make im¬ 
provements on unimproved land, to erect a dwell¬ 
ing did not mean to seize some other man^s dwell¬ 
ing. It had reference to vacant land, to unim¬ 
proved land.” (Emphasis supplied.) 

An examination of all the similar cases, including 
Lyle V. Patterson, supra, would be tedious and unprofit¬ 
able for there is not a case that the rule of Atherton v. 
Fowler, supra, has been or could be applied except 
where there is occupancy, either with or without color 
of title. The fact that Atherton v. Fowler, supra, and 
no similar case, not even Lyle v. Patterson, supra, was 
cited in the Orders shows that rule respecting occu- 
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paiicy with or without color of title was not involved. 

The case of Williams v. United States, 138 U. S. 514, 
is somewhat as follows: Williams made a desert land 
entry. Before proof and patent he sold eight acres to a 
mining company to use as a mill site for $5,000. The 
Company put upon the land improvements costing 
$58,000. The evidence shows conclusively that Wil¬ 
liams tried to get the improvements of the mining 
company by the following acts. He relinquished his 
desert land entry, thus destroying the title he had sold. 
Officials of the Company inquiring at the Local Office 
were told it w^as still of record at the time the land was 
vacant. Williams procured the State of Nevada to 
make a selection of the eight acres under the act of June 
1 , 1880, 21 Stat. 287, which provided for the selection 
of “UNAPPROPRIATED, non-mineral, public land.“ 
After the selection by the State, the mining company 
made a mill site claim and thereafter a list of the lands 
selected by the State was made up for approval. The 
lands in question were in the list but oppvosite the de¬ 
scription the words “mill site,” in pencil, was inserted, 
to prevent its approval. This notation, before it came 
before the Secretary, was erased and through inadver¬ 
tence the list was approved. We believe that it would 
have been sufficient for the Court to point out that 
the statute prohibited the selection of other than “UN¬ 
APPROPRIATED” lands. The Court, however, com¬ 
mented upon the action of the Local Land Office in the 
matter and also upon the fact that the notation upon 
the list of the State selection calling attention to the 
Mill site was erased when the case was presented to the 
Secretary, saying: 

“It (the law) gives the power to the Secretary 
to deny this application of the State, and refuse 
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to approve its selection, and hold the title in the 
general Government until, ivithin the limits of ex¬ 
isting law or by special act of Congress a party, 
who misinformed and misunderstanding its rights 
HAS PLACED SUCH LARGE IMPROVE¬ 
MENTS UPON THE PROPERTY, shall be en¬ 
abled to obtain title from the Government (em¬ 
phasis supplied)/’ 

United States v. Williams, supra, is not cited in 
the Orders and is not in point in any respect. Read has 
nothing to do with the void chain of title and the land 
was not improved and occupied here. 

The recent cases of Payne v. Olsen, 260 Fed. 198, 
and Durnford v. Fall, 285 Fed. 887, in this Court were 
efforts to acquire Occupied^^ lands with valuable im¬ 
provements thereon. In the Olsen case, the improve¬ 
ments were valued at $90,000. In the Durnford case a 
full drilling rig was on the land and a well was being 
sunk for oil, which was later discovered. The land was 
not only occupied, but was claimed under the oil placer 
laws, and the mining claims had not been adjudicated 
by the Land Department, In both cases the persons 
claiming the land adversely had connected themselves 
with the land by valuable improvements and actual 
occupancy. 

In Burtis v. Kansas, 34 L. D. 304, the applicant filed 
an application under the Homestead Law requiring the 
application to be made for ‘‘unappropriated” public 
land. Williams had a state deed for the land, and for 
the past several years, he had continuously occupied, 
fenced, cultivated and otherwise used the land. The 
area, therefore, was not within the law under which 
Burtis’ application has been filed. Williams had a deed 
from the State of Kansas. The State had selected the 
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land the Department had rejected the selection, and 
the land upon the books was public land. The Secre¬ 
tary held that the land was occupied in good faith un¬ 
der color of title and that the State would be permitted 
to make a selection for it to confirm the title of 
Williams. 

The suggestion that Kansas or Williams had a pref¬ 
erence right is unnecessary for the reason that Burtis 
could not under the homestead law appropriate occu¬ 
pied^ ^ land, adversely to the occupant. 

5. The orders complained of do not show a law giving 
Gleason, his heirs or assigns, either a preference 
right to purchase or enter, or quitclaiming to them 
or allowing the Secretary to quitclaim to them or 
allofwing the Secretary to issue them a patent with¬ 
out compliance with any law. The holdings of the 
Secretary are to the effect that he has the POWER 
to do so \\dthout the authority of a statute. 

Under certain treaties, the holders of lands under 
foreign grants were protected. In certain instances 
these grants were defeated. This left persons who 
had bought from the holders of alleged foreign claims, 
without a title. Congress, thereupon, vested the In¬ 
terior Department under conditions named therein, the 
right to receive preferred applications from such oc¬ 
cupants or holders of void deeds and to issue patents 
upon purchase: Gardner v. Bonestell, 180 U. S. 369. 

After grants had been made to certain railroads, the 
roads, before receiving title from the United States 
began to dispose of all of the lands within the primary 
and indemnity limits of their grants. Under various 
decisions the railroad was held not entitled to large 
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areas of the land already sold. The purchasers were 
without title. Congress thereupon passed a law for the 
relief of such purchasers, giving them a preference 
right to purchase, which is a privilege of purchase but 
not a grant of title: San Jose Water Company v. San 
Jose Ranch Company, 189 U. S. 177, 181. 

The Secretary, Exhibit ‘‘C,’’ holds that he has the 
right to award Gleason, his heirs or assigns, a prefer¬ 
ence right to acquire title to the lands in question. He 
does not state under what law. In fact, there is no law 
authorizing holders of void deeds generally to have a 
preference to acquire title to the lands described in 
their deeds. There is just as m|ich law to permit Glea¬ 
son, his heirs or assigns to take this land as there is to 
permit the holders of void deeds therefor to acquire 
title to ‘Hhe grounds about the Capitol in Washington, 
or to lands in the National Cemetery at Arlington” 

* # * <<the lands in Yqsemite National Park, the Yellow¬ 
stone National Park, and the military reservation 

* * *” as there is generally to permit the holders of 
void deeds to acquire title to public lands. If the above 
examples be considered extreme, it is the United States 
Supreme Court in Oklahoma v. Texas, 258 U. S. 574, 
at 600, that is using extreme language in considering 
an analogous situation. 

It is for Congress not the Secretary to legislate: 

“However desirable such regulations were in 
view of the changed circumstances, we think they 
were in the nature of legislation beyond the power 
of the Secretary.” Work v. Hosier, 261 U. S. 352, 
360. 

Similarly the Court said in another case that the 
reasoning of Interstate Commerce Commission led to 
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error, “resulting in an unconscious disregard on its 
part of the power of Congress and an unwitting as¬ 
sumption by the Co mmi ssion of authority w^hich it did 
not possess.’’ Kansas City So. Ry. v. Interstate Com¬ 
merce Commission, 252 U. S. 178. 

At times Congress has passed special legislation af¬ 
fecting particular situations, where the parties had 
void deeds. 

The State of Mississippi sold large areas of land, the 
title to w^hich was in the United States, under the sup¬ 
position the State would later receive title under the 
Swamp Land Act. The State did not receive title to 
large areas of these lands. The Secretary did not and 
could not confirm these titles. Congress by the Act of 
March 3, 1905, 33 Stat. 1258, confirmed title to all 
United States lands thus sold by the State; United 
States V. Riviera Realty Company, 279 Fed. 409. 

For several vears both the State of Oklahoma and 
the State of Texas claimed conflicting interests in the 
south side of the bed of Red River. Persons claimed 
under grants from both and as remote grantees of the 
states, under patents to the Oklahoma shore line and 
under United States mineral locations. Most claimed 
under color of title from remote grantees. Judgments 
of the State courts could also be shown vesting persons 
with title. There were great values involved as the lands 
were underlain with oil. Drilling and pumping opera¬ 
tions on a large scale had long taken place. The United 
States Supreme Court, in Oklahoma v. Texas, 258 U. S. 
574, held that all of the deeds and claims were void as 
the title was in the United States. Thereafter, the Sec¬ 
retary did not of his own alleged inherent powers give 
preference rights to such holders of color of title as 
the result of his own power, but Congress, by the Act 
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of March 4, 1923, 42 Stat. 1264, conferred upon the 
Secretary the authority to lease the lands and to award 
preference right thereto. 

In the following cases the United States Supreme 
Court as to certain lands in Arkansas, recently resur¬ 
veyed by the United States, adjoining senior surveys, 
where the lands therein were long patented and where 
the recently resurveyed lands had passed several times 
by void deeds, held that they ‘ ^ remain the property of 
the United States’^; Chapman ajid Dewey Lumber 
Company v. Bigelow, 77 Ark. 338, affirmed, 206 U. S. 
41, Little V. Williams, 113 S. W. 304, affirmed, 231 
U. S. 335, and Lee Wilson Company v. United States, 
245 U. S. 24. The Land Department assumed juris¬ 
diction over the lands, surveyed them and disposed of 
them, NOT TO THE HOUIERS OF THE VOID 
DEEDS, BUT TO APPLICANTS UNDER THE 
GENERAL LAND LAWS; See 37 L. D. 345, 462; 43 
L. D. 21, 275; 44 L. D. 207. The Secretary says that 
these lands, ‘^are to be considered in the sahae cate¬ 
gory as any other lands of the public domain,” 44 
L. D. 209. The pleas of the holders of the void deeds 
fell on deaf ears in the Department not^\dthstanding 
their expenditures, 37 L. D. 462. In Lee Wilson Com¬ 
pany V. United States, 245 U. S. 24, the Supreme Court 
stated that all pleas for relief should be addressed to 
Congress. One small group of the holders of void 
deeds actually did appeal to Congress, and they were 
given a preference right of purchase. Act of January 
17,1920, 41 Stat. 458. Their rights after such purchase 
from the United States were upheld, Douglass v. 
Rhodes, 280 Fed. 230. 

Gleason, his heirs or assigns, come under neither a 
general or special act of Congress. They come within 
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no law at all. The Secretary exceeded his jurisdiction 
in offering them the privilege of entering the lands 
ahead of general applicants under the public land laws. 

It will be noticed also that Gleason, his heirs or as¬ 
signs, did not accept the privilege. They did not as¬ 
sert a claim by application or entry. It is not sufficient 
to show that a statute confers a privilege, one must 
show compliance as well: San Jose Land and Water 
Company v. San Jose Eanch Company, 189 U. S. 177, 
181. 

6 . The orders complained of did not allege that the 
void deed or deeds under which Gleason, his heirs 
or assigns, claimed, conveyed the title to the lands 
in question but did hold that ^^dthout a law au¬ 
thorizing it, he had the POWER to give a prefer¬ 
ence right or patent. 

A person who secures a deed to land, the title to 
which is not in the vendor, must look to the vendor for 
reimbursement, for his disappointment, the vendor 
alone is responsible. This applies to public land as 
well as to ordinary real estate transactions. By Art. 
IV, Sec. 3, of the United States Constitution, Congress 
alone can authorize the disposal of public lands. Even 
a patent regularly issued by the Land Department, if 
not in accordance with an Act of Congress, is void; 
W. E. Moses Land Scrip and Realty Company, 
38 L. D. 458, 451 and United States Supreme Court, 
cases cited, therein. How much more so, if possible, 
is a deed to public land issued by a private individual. 
Such deed is void; Williams v. Sherman, Idaho, 212 
Pac. 971; 7 Land Service Bulletin of the Interior De¬ 
partment 15. Hence it follows that any deeds issued 
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by Gleason, his heirs or assigns, for Lots 1, 2 and 5, 
1875 survey, are void. 

The fact that a void deed to public land of the 
United States of itself carries no legal title or right to 
appropriate the land is a proposition for which cita¬ 
tion of cases is unnecessary. We believe the instant 
case is absolutely the first time that such a thing has 
ever been suggested. Indeed it is not asserted in 
this case as a general proposition. It is not asserted 
here as a matter of right for all individuals having 
void deeds. It is alleged more as a matter of POWEE 
on the part of the Secretary, to allow or not allow as 
he pleases. 

A few citations will suffice to show the general rule: 

Bailey v. Dewees, Gainesville 017287, unreported, is 
on all fours with the claim of Gleason, his heirs or as¬ 
signs. There the land had been claimed as in private 
ownership since 1852. Deeds had been given and the 
land was taxed as private land upon the County 
records. An application was filed therefor and ex¬ 
amination showed that the land was public land. Pro¬ 
test was filed by the alleged private owner. The Secre¬ 
tary dismissed the case without oral argument hold¬ 
ing that since there was no occupancy this was not a 
case of occupancy under color of title. The title was 
awarded to the public land claimant. 

Schlake v. Bloomquist, D. 32, 901, San Francisco 
05789 June 23, 1916, unreported, is on all fours with 
the case of Gleason, his heirs or assigns, Schlake had 
bought the land in question from the State. Through 
a clerical error, the State selected another tract twice 
and failed to select this land at all. The County rec¬ 
ords showed the land as belonging to Schlake who 
paid the taxes thereon. Fire had swept over that area 
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destroying the usefulness of the improvements but 
leaving burning remnants thereof. Bloomquist 
entered the land, and started improvements thereon 
using some of the old material. 

The Department held that the failure of Schlake to 
occupy the land prevented his claiming the land as a 
hona fide occupant under color of title. Bloonquists 
homestead entry was allowed and patented. 

Le Marchal v. Tegarden, 175 Fed. 682. Le Marchal 
finding a tract of land vacant upon the tract books of 
the Local Land Office entered it. One Goodall, in 1848, 
went to the Local Land Office to buv the land but 
through error his name was entered under the wrong 
tract. It was shown that the country records carried 
the land as private land and that it was taxed and sold 
for taxes. The Land Department rejected the Le Mar¬ 
chal entrv and allowed the holders of the record title 
to enter the land. In the Circuit Court of Appeals the 
Court found that the land was not improved, and stated 
that there was nothing in the law that estops’’ Le 
Marchal ‘‘from taking advantage of the legal conse¬ 
quences” of the land being open public domain; the 
Court held that on the showing that the Land Depart¬ 
ment had erroneously rejected the valid entry of Le 
Marchal and he was entitled to the decree. 

Johnson v. Biddle, 240 U. S. 467. The land was gov¬ 
ernment land. Lots in the town were sold and dis¬ 
posed of as private property. Congress, however, 
awarded the preference right of purchase to the one 
owning the improvements. The plaintiff being the 
record owner had leased the land to the defendant. 
The defendant in the meantime erected improvements 
and applied for and secured patent for the land, which 
the Court upheld on the ground that ownership of the 
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improvements controlled the title according to law and 
that the claims under deeds was of no significance. 

John W. Henderson, 40 L. D. 518, was a claimant 
under color of title who had held and paid the taxes to 
a tract of public land. He had cut some timber there¬ 
from. Instead of being recognized as owner he was 
required to pay for the timber he had cut on the basis 
of innocent trespass. Another person wns permitted 
to enter and receive patent to the land under the pub¬ 
lic land law. 

In Leaveinvorth Co. v. United States, 92 U. S. 733, 
the Railroad Company had considered the lands as the 
property of the road and had mortgaged them, a form 
of conveyance. The Court says that the belief of the 
company and of the mortgagee in this instrument can 
throw^ no light on the title. The Court found the 
title in the United States. 

In the case of Gleason v. White, 199 U. S. 54, W^. H. 
H. Gleason claimed under a deed valid as to Lots 3, 4, 
6 and 7, 1875 survey, and void as to Lots 1, 2 and 5, 
1875 survey. The Court held the deed w^as valid as to 
Lots 3, 4, 6 and 7, but did not carry title to public land 
of the United States in Lots 1, 2 and 5, 1875 survey. 

In Security Land and Exploration Company v. 
Burns, 193 U. S. 167, lands adjoining a meander line 
of a senior plat w^ere long patented by the Interior 
Department. A large body of land existed outside of 
the meander line and between the meander line and 
the true shore. Not only the surveyed land but the un¬ 
surveyed lands were long sold. Taxes had been paid 
thereon for years. The Interior Department resur¬ 
veyed the area betw^een the meander line and the shore 
and patented it to homestead applicants. The plain¬ 
tiff, ‘‘a remote grantee from the patentee” (178) was 



70 


held to have no claim thereto notwithstanding his 
claim under color of title, probably without occupancy. 
The Court merely considered the deeds to Government 

ft 

land as absolutely void. 

Cases almost precisely similar to the claim of Glea¬ 
son, his heirs and assigns, were decided adversely to 
such claims in the following cases: 

Jeems Bayou Club v. United States, 260 U. S. 
221 * 

Bates V. Illinois Central, 66 U. S. 24; 

Chapman and Dewey Lumber Co. v. Bigelow, 
77 Ark. 339, Aff, 206 U. S. 41; 

Lanuners v. Nissen, 4 Neb. 245; affirmed 25 L. 
ed. U. S. 562; 

Niles V. Cedar Point Club, 175 U. S. 300; 

French Glenn Live Stock Co. v. Springer, 185 
U. S. 47; 

Kirwan v. Murphy, 189 U. S. 35; 

Horne v. Smith, 159 U. S. 40; 

Moss V. Eamey, 239 U. S. 538; 

Scott V. Lattig, 227 U. S. 452; 

Gauthier v. Morrison, 232 U. S. 452; 

Chapman & Dewey Lumber Co. v. St. Francis 
Levee Dist., 232 U. S. 186; 

Lee Wilson Co. v. United States, 245 U. S. 24; 

Producers Oil Co. v. Hanzen, 238 U. S. 325; 

Packer v. Bird, 71 Cal. 134, affirmed 137 U. S. 
661; 

French Glenn Live Stock Co. v. Colwell, 185 
U. S. 34; 

Security Land & Exploration Co. v. Weckey, 193 
U. S. 188; 

Schlosser, La. v. Hemphill, 118 Iowa 452, 
affirmed 198 U. S. 173; 

Warding v. Minneapolis Ky. Co., 84 Fed. 287, 
affd. 169 U. S. 737; 

Little V. Williams, 113 Southwestern 204, aff. 231 
U. S. 335. 
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7. Had the Court applied the Secretary’s misinter¬ 
pretations, Gleason would have won, not lost, the 
case of Gleason v. White, 199 U. S. 54. 

Had the Supreme Court followed Gleason v. Pent, 
14 L. D. 375 and 15 L. D. 286 and L. W. Pierce, 18 L. D. 
328, as asserted in the Orders of the Department the 
decision would have favored Gleason instead of being 
against him. 

The Secretary quotes following language from Glea¬ 
son V. White: 

(60) Here we have two conflicting oflScial sur¬ 
veys and plats and by mistake of the Land Depart¬ 
ment two patents have been issued which in a cer¬ 
tain aspect of the surveys and plats also conflict. It 
is one of the unfortunate mistakes which sometimes 
occur and which necessarily throw confusion and 
doubt upon titles. Since it was discovered the 
Land Department has wisely refused to extend the 
confusion by patents under the survey of 1875.” 

The Commissioner, Exhibit ‘‘B,” quotes the above 
and says that the cases of Gleason v. Pent, 14 L. D. 
375 and 15 L. D. 286 and L. W. Pierce, 18 L. D. 328, 
were probably not before the Supreme Court when the 
Court decided the case. The Secretary upon precisely 
the same record, with no more facts before him, in Ex¬ 
hibit “C,” says that the cases of Gleason v. Pent, 14 
L. D. 375 and 15 L. D. 286 and L. W. Pierce, 18 L. D. 
328, undoubtedlv were before the Court when the de- 
cision in Gleason v. White, 199 U. S. 54, was rendered, 
and that the Court followed those decisions. 

Each bases his construction of Gleason v. White, 
199 U. S. 54, upon an opposite premise, without actual 
knowledge of the actual basic fact assumed, but arrive 
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at the same conclusion. No matter what the time, what 
the facts or what the law Gleason, his heirs or assigns, 
seem to be favorites in the Department. 

Proponents of Bacon have to their owm satisfaction 
established their claim to his alleged authorship of 
Shakespeare’s plays because they can by a certain ar¬ 
rangement of Hamlet’s Soliloquy have the first letters 
of the rearranged statement, spell out: “Francis 
Bacon wrote this play.” The Secretary must have 
borrowed this Baconian kev to find buried in the above 
quotation from Gleason v. White, supra, that the Su¬ 
preme Court holds: “Gleason’s patent issued in 1878 
covers Lots 1, 2 and 5, 1875 survey.” 

The real riding of the Supreme Court is not hidden. 
Using the Court’s own language without the need of the 
Baconian key, we find: ‘‘(61) It also appears that 
Gleason, when he received his patent, took title to what 
was substantially the west half of the northwest quar¬ 
ter and the west half of the southwest quarter of sec¬ 
tion 19 * * The United States Supreme Court 
does not bury its judgment in such a “hide and seek” 
manner, as the Secretary here claims. 

The Secretary in the Orders contends the quotation 
first given compliments the Department for issuing no 
more patents “under the Survey of 1875” when a 
{moment’is consideration will show that it was the 
patent under the “survey of 1845” that the Court says 
was issued through “carelessness” and “mistake,” 
199 U. S. 54, 61. It was actually the patent under the 
“survey of 1875” to the State of Florida that was up¬ 
held as not “carlessness” and “mistake.” In passing 
we might say that the Secretary shows the complete 
groundlessness of his alleged ruling by ordering that 
a patent he issued Gleason, his heirs or assigns, for 
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Lots 1, 2 and 5, 1875 survey, by his Order, Exhibit 
“E/’ This Order issues another patent “under the 
survey of 1875,’’ notwithstanding the Secretary’s in¬ 
terpretation of the Court's ruling that no more should 
be issued “under the survey of 1875.” 

Again, where is there anything in the Court’s lan¬ 
guage that indicates that the plat of 1875 is so obnox¬ 
ious f The Court says that the plat of 1875 “super¬ 
seded” the plat of 1845 (60); that in 1878 it was the 
“official” plat (62),” that it was the “official record of 
the Land Department (60),” and that Gleason was 
bound by it (61). 

Now, what is the “unfortunate mistake” which the 
Court says, “sometimes occurs” and “which neces¬ 
sarily throw confusion upon titles?” Was it the pat¬ 
ent to W. H. Gleason under the survey of 1845? Or 
the patent to the State of Florida under the survey of 
1875? Let the Court itself answer. “(60) The patent 
to Gleason was three years later the last survey (1875) 

* * * Notwithstanding this the patent purports to con¬ 
vey Lots 1 and 2, as shown by the survey of 1845. Un¬ 
doubtedly the MISTAKE arose because the Home¬ 
stead entry * * * was made before the survey of 1875 

* * * Through CARELESSNESS (61) * * * the patent 
refers to the survey of 1S45/' 

This sufficiently answers the question which patent 
was considered by the court to be the unfortunate 
“mistake” that throws confusion and doubt upon 
titles, since it was the 1845 patent that gave color to an 
effort of Gleason “to profit by the MISTAKE of the 
Government (62)” by claiming land he was not en¬ 
titled to, throwing doubt upon the 1885 State patent, 
and requiring litigation to clear up this “confusion 
upon titles,” terminating with 199 U. S. 54. 
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We are frank to say, notwithstanding counsels sar¬ 
casm, that we believe that this purely preliminary 
paragraph quoted contains a clerical error. We be¬ 
lieve what the Court intended to say was that “Since 
it was discovered the Land Department has wisely re¬ 
fused to extend the confusion by further patents under 
the survey of 1815.'' Keading the statement this way 
it harmonizes with everything the Court says in its 
opinion. We have found that the constant repetition 
of the terms “1845 Survey’^ and “1875 Survey’^ has 
led us into this identical clerical error frequently. 

Since this action of Gleason v. White, 199 U. S. 54, 
was an action at law, and brought by Gleason under the 
theory that the patent to Gleason covered all of section 
19, 1875 survey, and that all other patents within that 
area were void, the Court, if it had followed Gleason v. 
Pent, supraj and L. W. Pierce, supra, would of course 
hold in favor of Gleason’s contentions and decided that 
the Florida State patent was void, which it did not do. 

8. Had the Court, as indicated in the orders com¬ 
plained of, decided that lot 1,1875 survey, belonged 
to Gleason, under the 1878 patent, the Court would 
have decided that Lot 5, 1875 survey, was also 
within the 1878 patent. 

A glance at the plat of the 1875 survey will show that 
Lots 3, 4, 6 and 7, 1875 surs^ey, are along the west line 
of the section. Lot 1,1875 survey, is the easterly-most 
subdivision of the section and on the shore of the Bay. 
Separating Lot 1, 1875 survey, from Lots 3, 4, 6 and 7, 
1875 survey, is Lot 5, 1875 survey, which the Secretary 
in the recent orders admits does not belong to Glea¬ 
son, and also Lot 2. Now, if Gleason were entitled to 
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Lot 1, 1875 survey, as accretion to Lot 1, 1845 survey 
(Pent case), he is entitled to Lot 5 and also Lot 2,1875 
survey, as well, for under the theory of accretion Lot 
5 and also Lot 2, 1875 survey, would have been formed 
first. If he were entitled to Lot 1,1875 survey, because 
entitled to water line (Pierce case), he would be en¬ 
titled to Lot 5, together with Lot 2,1875 survey, as the 
connecting link. It would be a severe strain to imagine 
that the United States Supreme Court would award 
Lot 1, I 875 survey, and not award Lot 5, 1875 survej^ 
the bridge between Lots 3 and 4, 1875 survey, and Lot 
1,1875 survey. But the Supreme Court did not award 
Lot 1, 1875 survey, as a part of the Gleason patent to 
Lots 1 and 2, 1845 survey, as contended by counsel for 
appellant. 

In the opening statement of the Court, not in the 
opinion, the statement is made that the suit originally 
included “Lot 1, 1875 survey, but as judgment was 
rendered for the plaintiff with respect to that tract it 
is unnecessary to further refer to it.’’ 

In the case of Gleason v. White, 199 U. S., W. H. 
Gleason, the original patentee, is not the plaintiff. The 
plaintiff is W. H. H. Gleason, his son and transferee. 
Yet the Court in discussing the rights under the pat¬ 
ent drops the transferee from consideration and 
speaks only of the patentee. The same thing is true 
with respect to the defendant, which is not the State 
of Florida, the original patentee, but Edward L. YTiite, 
the transferee. The Court, however, only discussed 
the rights of the State as patentee. 

As to Lot 1, 1875 survey, however, the situation is 
far different. No patent had ever issued as to Lot 1, 
1875 survey. WLite, the defendant as to that area, 
could not show a patent from the United States as the 
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basis of his title. It will be iioiicoti lhat the suit is 
for possession, purely an action in personam, in which 
the local courts would have jurisdiction, since the 
Land Department can not execute judgments. Posses¬ 
sory jurisdiction may be exercised by the Courts: 
Gauthier v. ^lorrison, 232 U. S. 352. Where such judg¬ 
ments of possession are contrary to the determination 
of the Land Department they are not binding upon the 
Land Department; Hall v. Armann, 41 L. D. 430. Un¬ 
less the United States is joined no action can pass the 
title of the United States; Oregon v. Hitchcock, 202 
U. S. 60. 

With respect to Lot 1, 1875 survey, therefore, the 
suit was not to see who had title for neither Gleason 
nor A\Tiite, had title, but to see who had the better 
right to possession. Hence it was strictly between 
Gleason and White, themselves. The effect of such 
Judgment could bind no one but the parties joined in 
the suit; Barko v. Fennell, 24 Florida 378, 385. The 
probabilities are that White defaulted entirely as to 
Lot 1, 1875 survey, for he never appealed from the 
County Court, as to Lot 1, 1875 survey, as he might 
well have done had he any serious claim to the posses¬ 
sion of Lot 1, 1875 survey. In all five cases taken at 
the same time on appeal to the Supreme Court of the 
State of Florida, Gleason was the loser; Gleason v. 
White, 39 Southern 1031. 

At any event the local courts could not give Glea¬ 
son a fee simple title to Lot 1, 1875 survey, where he 
had none. The public land administration is committed 
to the Land Department, not to the local courts. 
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9. The orders of the Department indicate that the de* 
cision of the Supreme Court, being contrary to the 
Departmental decisions, should be limited in its 
operation as far as possible and held to apply only 
to Lot 5, 1875 survey. 

The Orders of the Department “D’^ and 

“F,’’ clearly show that the Department considers 
that the case of Gleason v. White, 199 U. S. 54, was 
erroneously decided, because contrary to the Depart¬ 
mental opinions in the Pent and Pierce cases, supra. 
The Secretary, thereupon, proceeds to limit it as far 
as possible. Just how from the decision of the United 
States Supreme Court that the Gleason patent covers 
the W NAV 14 and the W /2 SAV 1 / 4 , or Lots 3, 4, 6 
and 7,1875 survey, it can be construed that the Court’s 
decision merely touched upon Lot 5, 1875 survey, and 
left the balance of the section unaffected, we are un¬ 
able to see. 

AVe will not repeat the language of the Court, show¬ 
ing that the Court did not regard Gleason’s claim for 
“twice” 164.84 acres as meriting citation of adverse 
authority; how it several times specifically named the 
area patented to Gleason; and specifically named the 
area not patented to Gleason as the large tract east 
of Lot ly 1845 surveyy or Lots 1, 2 and 5, 1875 survey. 
Also the Court says it “does not seem that he could 
have been mistaken as to the land he was acquiring 
from the Government.” The area covered by the Glea¬ 
son patent is clear to the United States Supreme 
Court at any rate, if not to the Department. 

Lots 1, 2 and 5,1875 survey, were resurveyed in 1875 
as outside of the area surveyed in 1845. The area was 
either all part of the Gleason homestead or none of it 
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was. Under no theory could the Court have held that 
Gleason took title to Lots 1 and 2,1875 survey, and not 
to Lot 5, 1875 survey. All were part of the same 
‘‘large tract.The situation resembles that in Jeemes 
Bayou Club v. United States, 260 U. S. 561. There the 
judgment affected 85.22 acres of a larger area of re¬ 
surveyed lands amounting to 500 acres. The adjoin¬ 
ing owner had claimed the 85.22 acres as accretion. The 
Court, however, held that the entire area of 500 acres 
was public land of the United States. Title was as¬ 
sumed by the Government to all. It would be a bold 
person to present to the United States Supreme Court 
the proposition that, because the Court decided that 
85.22 acres was public land that therefore the balance 
or 414.78 acres is private land. 

In the case of Chapman and Dewey Lumber Com¬ 
pany V. Bigelow, 77 Ark. 338 aff. 206 U. S. 41, the Court 
decided that no title of the United States had passed 
to an area of land originally surveyed as a lake, but 
later resurveyed as public land. The judgment in that 
case affected probably 160 acres. The Land Depart¬ 
ment did not hold all the balance of the resurveyed 
area was private land, but because of that decision, 
reversed its entire policy as to similar lands. It re¬ 
surveyed and permitted homestead entries of thou¬ 
sands of acres valued at hundreds of thousands of 
dollars; Arkansas Sunk Lands, 37 L. D. 345, 37 L. D. 
462; 43 L. D. 21: 43 L. D. 275; and 44 L. D. 207. 

This is the way a decision of the Courts, particularly 
of the United States Supreme Court, should be con¬ 
strued. The Court is something more than an appel¬ 
late tribunal, reviewing judgments as presented by ap¬ 
peals. Its construction of the law may in the judg¬ 
ment rendered, affect only a small property, but the 
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adjudication actually settles the law and affects all 
similar properties. The Supreme Court does not ren¬ 
der anything but broad far-reaching decisions. 

We therefore submit that the effort to limit and re¬ 
strict the effort of the Court’s decision in the manner 
indicated in the Secretary’s Orders is without prece¬ 
dent. 

10. The orders of the Secretary argue that the United 
States may be estopped by the errors of the Land 
Officers, and that Gleason may profit by these 
errors to the extent of the additional land resur¬ 
veyed in 1875. 

L. W. Pierce, 18 L. D. 328, holds squarely that title 
to public lands passes from the United States by es¬ 
toppel, and that because there was error in the 1845 
survey, and error in the Gleason patent, that the 
United States was bound thereby and Gleason obtained 
good title to Lots 1, 2 and 5, 1875 survey, although not 
within his patent. Notwithstanding the emphatic rul¬ 
ing to the contrary in Gleason v. White 199 U. S. 54, 
the Department in the recent orders also seems to be 
impressed with the principle that the Government may 
be estopped, notwithstanding the Supreme Court’s de¬ 
cision. It went back on this in its decision. Exhibit 
‘‘E,” but later may be said to have based its repudia¬ 
tion of Gleason v. White, 199 U. S. 54, partly upon this 
proposition, and partly upon the rule of res adjudicata. 

Article IV, Sec. 3, of the Constitution places the 
public domain under the control of Congress. Con¬ 
gress delegates POWER and JURISDICTION to the 
Secretary" of the Interior. The Secretary administers 
the public lands according to the laws of Congress not 
according to technical court rules. 
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In the case of Aspen Consolidated Mining Company 
V. Williams, 27 L. D. 1, is the answer to the suggestion 
the rule of res ad judicata is applicable to the situation, 
created bv the erroneous decisions in the Pent and 
Pierce cases. There the Secretary has rendered a final 
decision in favor of the mining company, after having 
improperly cancelled Williams entry. Williams later 
tried to relitigate the case. The mining company in¬ 
sisted that the rule of res adjudicata applied. The 
Secretary said: 

‘‘the authority of the Land Department over pro¬ 
ceedings to acquire title to public lands is exclu¬ 
sive, while legal title remains in the United States. 
* * * If the contention of the mining company 
is correct, there is a hiatus in which such juris¬ 
diction does not exist anvwhere. * * ♦ A conten- 
tion wliich leads to such an anomalous and unrea¬ 
sonable result is believed to be vdthout support in 
the statutes or judicial decisions.” 

In that decision the Secretary denied that any sta¬ 
tute or decision tied the hands of the Secretary so that 
he could not readjudicate rights as between the same 
parties, no matter how long their contest had been 
closed otherwise a hiatus in the jurisdiction over the 
land would exist where the Courts would be powerless 
because the land was still in the United States and the 
Department would be powerless because its hands were 
tied by the rule of res adjudicata. 

In deciding contrary to the above case while the 
Read case was pending before the Department, the 
Secretary cited Mee v. Hughart, 23 L. D. 455, holding 
squarely that the Secretary was bound by the rule of 
res adjudicata. BUT in the Read case the Secretary 
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overlooked the fact that later the Department ex¬ 
pressly repudiated the citation in 23 L. D. 455, and 
three years later in Mee v. Hughart, 28 L. D. 209, re¬ 
litigated the case and reversed its prior ruling not 
only on the facts of that case but upon the proposi¬ 
tion that a situation could arise where the Depart¬ 
ment, as between the same parties and as to the same 
land, could not administer the law. The Secretary in 
that case quoted from Parcher v. Gillen, 26 L. D. 34, 
‘ ^ So long as the legal title remains in the Government, 
the Secretary of the Interior, whoever he may be, is 
charged with the duty of seeing that the land is dis¬ 
posed of only according to law/^ (Emphasis sup¬ 
plied.) 

These cases represent the weight of authority by far 
in the Department. The reason why the rule of res 
adjudicata can not be applied in the Land Depart¬ 
ment, is that until patent issues the title remains in 
the United States and the laws of the United States 
relating to public lands govern, not the technical rules 
of practice that obtain in Courts of law. 

In the present case, if the rule of res adjudicata is 
applied, Eead was not even a party to the former de¬ 
cisions. He knew nothing of them, and was not a party 
to any of the transactions between Gleason, his heirs 
or assigns. Hence not even the rule of res adjudicata 
applies because Read’s application could not under 
any stretch of the imagination, be construed as a suit 
between the same parties upon the same cause of ac¬ 
tion: 


De Sollar v. Hanscome, 158 U. S. 216; 

United Shoe Machiner^^ Corporation v. United 
States, 258 U. S. 451; 
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Aspden v. Nixon, 4 How, 466; 

Reynolds v. Stockton, 140 U. S. 254; 

Washington Packet Company v. Sickles, 24 
How, 333; 

Cromwell v. Sac County, 94 U. S. 351. 

If the Land Department in a case within its juris¬ 
diction, through error, patents land to a person, not 
entitled thereto, the equitable title remains in the 
United States, but the legal title passes; Northern 
Pacific V. McComas, 250 U. S. 387. If a person other 
than the patentee has actually complied with the law, 
he may sue the holder of the patent, charging him with 
an equity, in his favor, and compel the patentee to deed 
the land to himself; Sparks v. Pierce, 115 U. S. 408. 
Or, if no one has complied with the law, the United 
States may sue to cancel such patent, since they have 
the equitable title. Northern Pacific v. McComas, 
supra. 

When the Secretary made the erroneous decisions 
in Geason v. Pent, supra, and L. W. Pierce, supra, 
the equitable title remained in the United States, since 
an erroneous action does not pass the equitable 
title out of the United States; Northern Pacific v. 
McComas, 250 U. S. 387. 

Since no patent, or other evidence of title was is¬ 
sued, because of the Pent and Pierce cases, the legal 
title also remained in the United States. 

Therefore, hath the equitable title and legal title 
remained in the United States, after the Pent and 
Pierce decisions. 

This leaves us to consider the remaining question. 
Are the United States estopped by the Pent and Pierce 
decisions, so that the Interior Department must carry 
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out those erroneous judg^ients and issue a patent 
(Exhibit ‘‘F’’), even though the patent is void. 

The Court in Knight v. Land Association, 142 
U. S. 161, approves a decision of the Land Depart¬ 
ment, 5, L. D. 491, holding that the Land Department 
is not so helpless that it may refuse to issue a patent 
that under proper administration of the law, it would 
later have to ask the Attorney General to proceed to 
have annulled. 

Now as to the question of estoppel of the LTnited 
States by the mistakes of its officials. 

Is the Supreme Court of the United States correct 
in holding that Gleason gains, nothing by the mistake 
of the Land Department or is the Land Department 
correct in holding he gets an additional 160 acres not 
allowed bv law because of the mistakes enumerated 
and that a patent should be issued him for this addi¬ 
tional land? 

^‘The office of a patent is to define and identify the 
land granted and to evidence the title vested by the 
Act (of Congress),” Barden v. Northern Pacific, 154 
U. S. 288, 329. Title passes only as provided by Con¬ 
gress. Wilcox V. Jackson, 13 Pet. 498. Hence the 
question carries its own answer. 

The mistake of Government surveyors in classify¬ 
ing land as water as did the surveyor here in the plat 
of 1845, as to the area occupied by the lands, later 
identified as lots 1, 2 and 5, 1875 survey, has no bind¬ 
ing effect upon the United States; Gauthier v. Morri¬ 
son, 232 U. S. 452; Moss. v. Ramey, 239 U. S. 539; 
Lammers v. Nissen, 4 Neb. 245, aff. 25 L. Ed. 562; 
Home V. Smith, 159 U. S. 40; Niles v. Cedar Point 
Club, 175 U. S. 300; Jeems Bayou Club v. United 
States, 260 U. S. 561. 
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The Governmeut is bound by the actual withdrawal, 
but ‘‘not by the mistaken interpretation’’ of it by the 
land officers, where the withdrawal was of lands along 
a certain river, but the land officers in carrying it out 
mistook the river affected; Dubuque Company v. Des 
Moines Company, 109 U. S. 329. This case is cited 
and followed on the point that mistakes of Govern¬ 
ment officers do not bind the Government in Utah 
Light and Power Company v. United States, 243 U. S. 
389, 408-9 Pine Eiver Company v. United States, 186 
U. S. 279, 291; AVhiteside v. United States, 93 U. S. 
247, 256-7; Floyd Acceptances. 7 Wall, 666, 667; Filor 
v. United States, 9 Wall, 45, 49; Hart v. United 
States 95 U. S. 316; Lee v. Munroe, 7 Cranch 366; 
Gibbons v. United States, 8 Wall 269, 274. 

In Niles v. Cedar Point Club, 175 U. S. 300, 306, the 
Department refused an application for lands within 
a meander which were later resurveyed and disposed 
of under the public land laws. The refusal to receive 
the first application did not appear of sufficient mo¬ 
ment for the Supreme Court to consider it, although 
in the instant case it is alleged to be the factor in the 
estoppel of the Government. In Lee Wilson Com¬ 
pany V. United States 245 U. S. 24, 28, 29, 30, the Land 
Department for over forty years had refused to re¬ 
survey the so-called “Arkansas Sunk Lands,” which 
were later resurveyed and patented under the public 
land laws. The Court held that the power to correct 
errors in the Department was not affected by such 
former actions. The same rule was applied in Jeems 
Bayou Club, 260 U. S. 561, where letters from the 
various bureaus of the Interior Department were held 
not binding on the Government. 

“The OPINIONS, correspondence, and statements 
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relied upon do not fulfill the STATUTORY RE¬ 
QUIREMENTS, and we must hold that the Govern¬ 
ment is neither bound nor estopped by them.’’ Yuma 
Association v. Schlecht, 262 U. S. 138, 145. 

Nor is the ordinary rule of property that the tenant 
can not challenge the title of his landlord, applicable 
to the United States, which may assert title to its own 
land erroneously leased by Government officers from 
an alleged owner; Cramer v. United States, 261 U. S. 
219. 

Consequently the rule of Gleason v. White, 199 U. S. 
54, that Gleason can not profit by the mistakes of the 
Government is of universal application, and the De¬ 
partmental opinions and Orders that the Government 
is estopped thereby are wholly erroneous without a 
single competent authority to support them. 

11 . The Secretary has no confidence in his own con¬ 
structions of Gleason v. MTiite, 199 U. S. 54, since 
he does not follow them, but now holds the^ land in 
question is public land. 

The Secretary can hardly blame the Supreme Court 
of the District of Columbia for not following the con¬ 
structions the Secretary has placed upon the United 
States Supreme Court’s decision in Gleason v. White, 
199 U. S. 54, since the Department itself did not follow 
its own interpretations. 

We have seen that in Exhibit ‘‘C” the Secretary 
makes numerous references to the land as public land 
of the United States; in Exhibit ‘‘E,” the Secretary 
considers recalling his former decisions against Read; 
and in Exhibit, ‘‘F,” the Secretary decides to issue a 
patent to Gleason, his heirs or assigns. 
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If the Secretary had confidence himself in his inter¬ 
pretations of Gleason v. WTiite, 199 U. S. 54, that Lots 
1, 2 and 5, 1875 survey, passed to Gleason under the 
1878 patent, he would from the outset have merely said 
that the land is not public land, instead of talking 
about conferring preference rights and issuing pat¬ 
ents. 

12. The proposed patent to Gleason, his heirs or as¬ 
signs, directed by the orders complained of, if is¬ 
sued, would be void, and they could claim no rights 
under it. 

In the case of W. E. Moses Land Scrip and Realty 
Company, 34 L. D. 458, 461, the Secretary says; 

‘‘Congress has plenary power over the subject 
of disposals of public lands, and the Land De¬ 
partment is without authority to dispose of public 
lands unless srranted to it by Congress. IF IT 
ASSUMED TO DO SO PATENTS TO LANDS 
ISSUED IIMTHOUT AUTHORITY OF LAW 
WOULD BE MERE NULLITIES CONVEYING 
NO TITLE. 

“As held in Burfenning v. Chicago, St. Paul, 
etc., Ry. Company, 163 U. S. 321, 323; 

“The action of the Land Department cannot 
override the express will of Congress, OR CON¬ 
VEY AWAY PUBLIC LANDS IN DISREGARD 
OR DEFIANCE THEREOF. Smelting Com¬ 
pany V. Kemp. 104 U. S. 636, 646: Wright v. 
Roseberrj", 121 U. S. 488, 519; Doolan v. Carr, 125 
U. S. 618, 625; Davis AdmV, v. Weibold, 139 U. S. 
507, 529; Knight v. Land Association, 142 U. S. 
161, 176; Morton v. Nebraska, 21 Wall, 660, 672.” 

We consider the above is an entirely sufficient au¬ 
thority. 
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Here the Secretary has decided to issue a patent to 
Gleason, his heirs or assigns, under circumstances as 
follows; 

a. They have invoked no law. 

b. They have applied under no law. 

c. They come within no law giving them a 
preference right. 

d. Their acts are not within any law giving 
rights. 

e. They have not applied for the patent or any 
patent. 

f. There is no law authorizing the Secretary to 
give a preference right. 

g. There is no law authorizing the Secretary to 
issue the proposed patent. 

h. The only law involved is the Act of June 4, 
1897, supra, under which Read has fully com¬ 
plied and the Secretary is refusing to ad¬ 
minister the law of Congress, but proposes to 
substitute therefor his o^vn mil. 

This is not a case of construing COMPLIANCE of 
conflicting claimants. There is no compliance on the 
part of Gleason, his heirs or assigns, with any law 
whatsoever. 

There is no possible construction of any law that 
would award the patent to Gleason. In fact there 
is none suggested. There is not involved even a far¬ 
fetched construction of a law. It is a pure case of the 
Secretary's substituting his own will for the will of 
Congress. 

‘^THE OFFICE OF A PATENT IS * * * TO 
EVIDENCE THE TITLE VESTED BY THE ACT.’’ 
Barden v. Northern Pacific, 154 U. S. 288, 229. 

Here the proposed patent would evidence only the 
title which the Secretary may gratuitously bestow, 


88 


\Wthout compliance with any law or under any law, 
authorizing its issuance. That is absolutely no title 
at all. It would be merely a cloud on the true title. 

In the Motion to Dismiss, Reason No. 2, the Secre¬ 
tary says that “the rights of the Secretary of the 
Interior or of the Commissioner of the General Land 
Office will (not) be affected by the decree sought.’’ In 
this one is reminded of the principle expressed fre¬ 
quently in various ways by the Courts. 

“It (the Land Department) could not deal with 
the land as an o^^^ler and prescribe the conditions 
upon which the title might be transferred. It was 
the agent and not the principal. CONGRESS 
HAD MADE THE GRANT.” Shaw v. Kellogg, 
170 U. S. 312, 338-9. 

In considering the question as to whether a patent 
is void, in Smelting Company v. Kemp, 104 U. S. 636, 
the Court says: 

“In establishing these particulars the judg¬ 
ment of the Department upon matters properly be¬ 
fore it, is not assailed nor is the regularity of its 
proceedings called into question; hut the au¬ 
thority to act at all is questioned.** (Emphasis 
supplied.) 

In Beley v. Naphtaly, 169 U. S. 353, 356, the court 
says: 

“The patent does not ♦ * * preclude an in¬ 
quiry by the Court whether the patent was issued 
without authority OR AGAINST THE EX¬ 
PRESSED WILL OF CONGRESS AS MANI¬ 
FESTED IN THE STATUTE * * * IF IT 
WERE SO ISSUED IT IS THE DUTY OF THE 
COURT TO GIVE NO WEIGHT TO IT.” 
(Emphasis supplied.) 
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This Court in Garfield v. Cartfield, 31 App. D. C. 
345, says regarding such patents. They “transfer no 
title, and may be challenged in an action at law. In 
other words the action of the Land Department can 
not ov'erride the expressed will of Congress, and 
convey away public lands in disregard or defiance 
thereof. ^ ^ 

As this is not even a close case, it is one clearly 
coming mthin the rule, since there is absolutely no 
law behind the proposed patent. There is not the 
slightest question but that the patent would be void, 
and convey no title, if issued. It would not bind a 
court of law but could be disregarded without annull- 
ment or cancellation. 
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PART SECOND. 

THE LOWER COURT’S DECREE IS SOUND AND 
SHOULD BE AFFIRMED. 

I. 

THE SECRETARY HAS NO POWER TO CANCEL 
A VALID FOREST LIEU SELECTION MERE¬ 
LY TO PATENT THE SAME LAND TO 
ANOTHER WITHOUT COMPLIANCE WITH 
OR AUTHORITY OF LAW. 

The action of the lower Court was clearly within the 
decisions of this Court and of the United States Su¬ 
preme Court. 

The counsel for the Secretary contends that the 
lower Court’s decree is \\Tong because the decision of 
the Secretary' as to the scope of his own power, cannot 
be reviewed by the Courts. That is precisely what the 
Courts can do: 

Work V. McAlester-Edwards Coal Co. 262 U. S. 
200 * 

Work V. Mosier, 261 XL S. 352; 

Garfield v. Goldsby, 211 IT. S. 249; 

Roberts v. Valentine, 176 U. S. 219; 

Ballinger v. Frost, 216 U. S. 240; 

Santa Fe R. Co. v. Fall, 259 U. S. 197; 

Lane v. Hoglund, 244 U. S. 174; 

Fall V. Louisiana, 287 Fed. 999; 

Noble V. Union River Logging Co., 147 U. S. 165; 
Santa Fe. R. Co. v. Lane, 244 U. S. 429; 

Payne v. Central Pacific, 255 U. S. 228; 

Payne v. New Mexico, 255 IT. S. 367; 

Lane v. Watts, 234 U. S. 525. 
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The Courts may also determine the facts of the con¬ 
troversy and are not bound by any ruling of the De¬ 
partment. 

McDonald v. Lane, 49 App. D. C. 234, 236. 

The counsel for the Secretary contends for the 
proposition that the Secretary having alleged some 
reason for cancelling the Read selection, that that de¬ 
cision is binding on the Courts whether right or 
wrong. That contention is unsound. The Secretar^^ 
may not cancel a Forest Lieu or other selection for a 
legally insufficient reason, even though he does so 
that the United States Grovernmetnt may retain 
title thereto: 

Payne v. Central Pacific, 255 U. S. 228; 

Payne v. New Mexico, 255 U. S. 367; 

Lane v. Hoglund, 244 U. S. 174; 

Pavne v. Newton, 255 U. S. 438. 

the last named case this Court while the case was 
before it, denied that so called expediency gave the 
Secretary jurisdiction not given by the law. 

The United States Supreme Court has also an¬ 
nounced emphatically that the Secretary has not the 
power to take away the rights of a lieu selection and 
confer the land upon a private individual, holding no 
such ‘‘equitable'^ jurisdiction exists in him. Nothing 
but the POWER of the SECRETARY was discussed 
in the cases: 

Daniels v. Wagner, 237 U. S. 547; 

Daniels v. Johnston, 237 U. S. 568. 

Daniels v. Merrithew, 237 U. S. 570; 

Daniels v. Bernhard, 237 U. S. 572; 

Daniels v. Craddock, 237 U. S. 574; 

Saw}"er v. Gray, 237 U. S. 674. 
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As the Court says in Kansas City So. Ry. v. Inter¬ 
state Commerce Commission, 252 U. S. 178: 

‘‘We are of opinion however that considering 
th force of the statute and the reasoning of the 
Commission, it results that the conclusion of the 
Commission was erroneous—an error which was 
exclusively caused by a mistaken conception by 
the Commission of its relation to the subject, re¬ 
sulting in an nnconscious disregard on its part of 
the poicer of Congress and an urmitting assump¬ 
tion hy the Commission of authority which it did 
not possess/* (Emphasis supplied.) 

Apparently for no other reason than to give a pre¬ 
cedent, the learned Chief Justice in Daniels v. Bern- 
hard, 237 U. S., 572, more than implies that had Dan¬ 
iels brought an action of mandamus against the Secre¬ 
tary, that such action would have been valid. 

There is no question as to the compliance of Read 
in this case. The land is his property in equity, the 
same as his pocket book or other lawfully acquired 
property. Says the Court, when full compliance gives 
“the right to a patent therefor he can no more be de¬ 
prived of it by order of the Commissioner than he can 
be deprived by such order of any other lawfully ac¬ 
quired property.” Cornelius v. Kessel, 128 U. S. 456, 
461. The Court also added that the arm of the Judi¬ 
ciary was always ready to correct such abuses when 
the matter was presented to it. The Circuit Court of 
Appeals, quoting the above added: That if the Secre¬ 
tary had power to act other than judicially in 
determining such matters “the titles which the law 
attempts to protect and secure would become naught 
but privileges dependent upon the gracious favor of 
its officers.” Germania Iron Company v. James 89 
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Fed. 811, 818. That is the Power fought for by the 
counsel for the Secretar}" in this case. Such power can 
not exist under this form of government. 

In Garfield v. Goldsby, 211 U. S. 249, the Secretary 
contended that his action was in the public interest and 
was expedient. The Court nevertheless, issued a writ 
of mandamus against the Secretary compelling him to 
erase all evidences of his summary action. ‘^Our 
view of this case resolves itself into a question of the 
power of the Secretary of the Interior, as conferred by 
the Acts of Congress.’’ 

In Ballinger v. Frost, 216 U. S. 240, the Secretary 
had cancelled an allotment certificate because the land 
covered by it, was in the occupancy of a town. The 
Court however says: 

‘‘Whenever in the pursuance of legislation of 
Congress, rights have become vested, it becomes 
the duty of the Court to see that those rights are 
not disturbed by action of an executive officer even 
the Secretar^^ of the Interior, the head of a 
Department. However honorable may be the 
motives of the Secretary, he, as all others, is 
bound by the provisions of congressional legisla¬ 
tion. ’ ’ 

Our discussion of Minnesota v. Lane, (247 U. S. 243), 
comes under the third chapter of Part Second. We 
will consider the other cases cited by the appellants in 
their brief. 

Kirwan v. Murphy, 189 U. S. 35, and its sequel, the 
case of Security Land and Exploration Co. v. Burns, 
193 U. S. 167, hold that the land between the false and 
fictitious meander line of Cedar Lake, Minnesota, 
shown upon the senior plat of survey, and the true 
shore line shown upon the junior plat of survey, is 
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public land of the United States and is not accretion 
to lands patented according to the senior plat. These 
two cases and some twenty other cases, including 
Gleason v. White, 199 U. S., 54, hold the same doctrine. 
They are cited in our Chapter I. We most earnestly 
ask the Court to follow Kirwan v. Murphy. The case 
is most emphatically opposed to the contention of the 
appellants here that lots 1 and 2, survey of 1875, ceased 
to be public land in 1878 when the original Gleason 
patent was issued. The rule of the case is repudiated 
by the Secretary while this case was before the De¬ 
partment. 

McBride v. Schurz, 102 IT. S. 378 required the Secre¬ 
tary to deliver a patent already written up and re¬ 
corded, even though there were adverse claimants, not 
parties to the suit, who were interested in seeing it de¬ 
feated. This case may be cited for the rule that once 
the right of the paintiff to maintain the action is estab¬ 
lished, as here, the question of the POWER of 
the Secretary is the only thing of importance, since 
nothing in the alleged claims of adverse claimants can 
justify any action of the Secretary beyond the scope of 
his authority. 

Lane v. Mickadiet, 241 U. S. 201, presents the sole 
question of the power of the Secretary to review a 
judgment he had once made under the statute in ques¬ 
tion. The Court of Appeals of the District hold he 
had no such power, but the Supreme Court hold that 
the law gave him the power saying: ' 

“(210) But at the last analysis this is a mere 
suggestion seeking to destroy a lawful power by 
the suggestion of a possible abuse.” 

There is nothing in that case to suggest unrestrained 
power to issue patents to persons without compliance 


95 


with the law after canceling the selection of one who 
has fully complied with the law. 

In Steele v. Smelting Co., 106 U. S. 447, the Court 
says: “(452) It need hardly be said that we are here 
speaking of a patent issued in a case where the Land 
Department had jurisdiction to act, the lands forming 
part of the public domain, and the law having pro¬ 
vided for their sale.^’ In the instant case there is no 
jurisdiction in the Department to issue the proposed 
patent and there is no law by which Congress has au¬ 
thorized the Secretary to do so. 

In his quotation from Barden v. Northern Pacific 
Kailroad, 154 U. S., 288, 329, the Secretary eliminated 
carefully the statement of the Court that “the office of 
the patent is to define and identify the lands granted 
and to evidence the title vested by the act.” Here, 
where, the proposed patent is not in accordance mth 
any act of Congress and the Secretary has no authority 
to issue such patent, the quotation is significant that 
the patent must be evidence of the action of Congress. 
The elimination of this part of the quotation is very 
significant. 

I 

In Litchfield v. Register, 76 U. S. 571, the Court 
says: 


“The first duty which the register is called on 
to perform when an application is made to him td 
enter a tract of land, is to ascertain whether it is 
subject to entry. This depends upon a variety of 
circumstances. Has there been a proclamation 
offering it for sale? Has it been reserved by any 
act of Congress, or has it been sold already? These 
are all questions for him to decide, and they re¬ 
quire the exercise of judgment and discretion.” 
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This is the officer the appellant calls a messenger.^^ 
In the instant case, the Register did consider all of 
these questions and answered every question in favor 
of Read, the selector, and passed the Read selection to 
entry. The rule which should be followed in this case 
would require the Department to issue a patent for 
this land to the selector, and then let Gleason and his 
assigns bring suit in the courts after such patent has 
been issued, if they wish to pursue their claim. 

In Gaines v. Thompson, 74 U. S. 347, the plaintiff 
asked the Court to review the correctness of the Secre¬ 
tary’s decision in cancelling an entry under the public 
land laws; no question of power was presented or 
involved. 

Riverside Oil Company v. Hitchcock, 190 U. S. 316, 
and its companion case. Cosmos Exploration Company 
V. Gray Eagle Oil Company, 190 U. S. 301, decided on 
the same day, must be read in connection with the cases 
of Daniels v. Wagner, 237 U. S. 547; Payne v. Cen¬ 
tral Pacific R. R. Co., 255 U. S. 238; Payne v. New 
Mexico 255 U. S., 367; and Wyoming v. United States, 
255 U. S. 409, which discuss and limit the language of 
the two cases just mentioned. These cases must also 
be read in connection with the cases of 

Work V. Me Ale ster-Ed wards Coal Co., 262 U. S. 

200 ; 

Work V. Mosier, 261 IT. S. 352; 

Santa Fe Pacific R. R. Co., v. Fall, 259 U. S. 

197; 

Payne v. Newton, 255 U. S. 438; 

which cases hold that the Court can act where the 
Secretary exceeds his authority. 

It seems to matter not, where the question is as to 
the power of the Secretary, whether the action is one 
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ill equity after patent has issued or whether the action 
is the direct one of injunction or mandamus. In Dan¬ 
iels V. Wagner, supra, suit was brought after patent 
had issued, while in Payne v. Central Pacific R. R. Co., 
supra, the suit was brought directly against the Secre¬ 
tary to enjoin him. 

In United States v. United Verde Copper Company, 
196 U. S. 207, suit brought to collect for timber cut 
under regulations of the Secretary was dismissed upon 
the ground of lack of poiver of the Secretary to make 
the regulations. 

In Waite v. Macy, 246 U. S. 606, the Court in a di¬ 
rect action restrained the enforcement of regulations 
found to be beyond the power of the Secretary of 
Treasury. It is clear that where the power of the Sec¬ 
retary is in question a direct action will lie to prevent 
his exceeding his authority. Also that after the action 
was taken the lack of power is a valid defense or a valid 
cause for undoing what the Secretary has done. 


II. 

THE COURT BELOW HAD ALL PARTIES BE¬ 
FORE IT INDISPENSABLE TO ITS CON¬ 
SIDERATION OF THE APPELLEE’S BILL 
WHOSE BIGHTS WOULD BE AFFECTED BY 
THE DECREES ASKED AND GRANTED. 

W. H. Gleason ivas an indispensable party in the 
consideration of his homestead claim before the De¬ 
partment in 1870 to 1878, until patent issued. He was 
an indispensable party in the case of Gleason v. White, 
199 U. S. 54, where the court determined whether his 
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patent issued in 1878 covered not only Lots 3, 4, 6 and 
7, 1875 survey, but also liots 1, 2 and 5, 1875 survey, 
as well. 

But after his patent was construed by the Supreme 
Court and he was awarded Lots 3, 4, 6 and 7, 1875 sur¬ 
vey, but disallowed as to Lots 1, 2 and 5, 1875 suiwey, 
he ceased to be an indispensable party to further con¬ 
troversies in the Department and the Courts as to Lots 
1, 2 and 5,1875 survey, merely because of his 1878 pat¬ 
ent. Should he have to be joined as an indispensable 
party to eveiy suit forever afterward involving Lots 
1, 2 and 5, 1875 survey, where is the finality of litiga¬ 
tion? 

Of course, there seems to be no physical power to 
prevent Gleason, his heirs and assigns, from continu¬ 
ing to assert title under the 1878 patent to Lots 1, 2 and 
5, 1875 survey, because of the 1878 patent notwith¬ 
standing the Supreme Court’s decision, but does that 
make them legally indispensable parties? We believe 
not. 

In the first place this is not a suit to try the title to 
Lots L 2 and 5, 1875 sun’cy, or a suit to try the title to 
Lots 3, 4, 6 and 7, 1875 sur\’ey. It is not a suit to try 
any title whatsoever. It merely calls into question the 
power of the Secretary to do a certain threatened act, 
under the laws of Congress. 

The Court says in Philadelphia Company v. Stimson, 
223 U. S. 605, 622: 

‘‘It (the suit) was not to determine a contro¬ 
versy as between conflicting claimants under local 
law. It was not to restrain trespass. * * * It was 
not brought to try the naked question of the title 
to the land. * * * While the complainant’s title lay 
at the foundation of the suit, and it would be neces- 
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sary for the complainant to prove it if denied, still, 
if its title to the land under water were established 
or admitted to be as alleged, the question would 
remain whether the defendant (the Secretary of 
War), in imposing restrictions upon the use of the 
property, was acting by virtue of validity con¬ 
ferred by a general act of Congress. * * * The de¬ 
fendant (the Secretary of War) is mthiii the Dis¬ 
trict, amenable to the process of the Court. There 
is no ground upon which it may be denied jurisdic¬ 
tion to decide whether he should be restrained 
from continuing his opposition to the complain¬ 
ant’s plan of improvement. Rather it should be 
said that the case falls within the general rule sus¬ 
taining the jurisdiction of a Court of Equity 
which has control of the person of the defendant 
and may compel obedience to its decree * * 

\ 

Even if it were a title suit, which it is not, Gleason, 
his heirs or assigns are not indispensable parties. A 
few cases from the general field of equity will show 
this. 

In the first place Read has not sued Gleason, his 
heirs or assigns. They did not in the Department de¬ 
mand the patent the Secretary proposes to issue them. 
They did not file an application for the land. Read 
asks nothing from them. His complaint is solely against 
the Secretary. He has the discretion to choose whom 
he shall sue; Barney v. Latham, 103 U. S. 205. 

Again the decision who are indispensable parties is 
largely a matter in the discretion of the Court, and the 
Court decided that there were no indispensable parties 
not before the Court: Elemendorf v. Taylor, 10 Wheat 
152. 

Read asks absolutely nothing against Gleason, his 
heirs or assigns in this decree. No relief is asked from 
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them. Consequently they were not indispensable par¬ 
ties ; Payne v. Hook, 7 Wall, 425, 432. 

To make a party to a bill against whom nothing is 
asked and whom the decree would not affect would 
throw the rules of chancery into confusion; Stretch v. 
Stretch, 2 Tenn. Chancery 140, 141. 

Here the decree would not upset, Gleason v. White, 
199 U. S. 54, under which Gleason claims, but would 
be harmonious ^^'ith it. Nothing awarded Gleason by 
that case is asked. 

Since Gleason, his heirs or assigns, have no further 
concern with litigation affecting Lots 1, 2 and 5, 1875 
survey, no decree is asked or could be awarded against 
them. Hence they need not be made parties. Mechanics 
Bank v. Seaton, 1 Pet. 299, 306. 

The question is not to be decided as the result of 
formal niles but upon a consideration of all the facts 
before the Court, particularly with reference to the de¬ 
cree sought: South Fork Canal Company v. Gordon, 6 
Wall. 561, 569. 

In the case of Haggerty v. Wagner, 148 Ind. 625, the 
Court asks: ^‘But suppose she is made a party * * * 
what could she do?’’ That might be well asked here. 
If Gleason, his heirs or assigns were before the Court 
what could they they do? The question as to what 
land was included in the Gleason patent has been de¬ 
cided. Gleason, his heirs or assigns were held to have 
no interest in Lots 1, 2 and 5, 1875 survey. one 

need he made a party complainant in ivhom there eansts 
no interest*^; Kerr v. Watts, 6 Wheat. 550. 

In the following cases parties having some interest 
were held not to be indispensable parties. 

Winter v. Amos, 255 U. S. 373; 

Pennsylvania v. West Virginia, 262 U. S. 553; 
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Wichita Companv v. Public Utilities, 260 U. S. 
48; 

General Investment Company v. Lake Shore 
Railroad Co., 260 U. S. 261; 

United Shoe ^Machinery Corp. v. United States, 
258 U. S. 451, 456; 

Waterman v. Canal-Louisiana Bank & Tr. Co., 
215 U. S. 33, 47, 48; 

Barney v. Baltimore, 6 Wall, 280. 

Dial V. Reynolds, 96 U. S. 340, is in point on the fol¬ 
lowing: In the Motion to Dismiss, Reason No. 2, the 
Secretary says, that Gleason is clainyng by prescrip¬ 
tion. Prescription is a state rule. It is a claim incon¬ 
sistent with any claim under the public land laws. 

Reason No. 2 of the Defendant’s Motion to Dismiss 
reads as follows: 

‘‘That as further appears on the face of said 
bill and its exhibits the land in controversy is 
claimed in private ownership by parties in good 
faith and under color of title; that the said persons 
are not parties defendant to this suit although 
their rights and not the rights of the Secretary of 
the Interior or the Commissioner of the General 
Land Office will be affected by the decree sought; 
and that said persons are indispensable parties de¬ 
fendant to this suit, in whose absence it ought not 
to proceed.’’ 

The Reason No. 2 is far more significant for what it 
does not say than for vdiat it says. 

The statement that “persons” Gleason, et al., are 
claiming under “color of title,” includes the admission 
that the alleged deeds under which Gleason, et al.y 
claim, convey no title. The basis for the claim of 
“color of title” is that the deeds convey no title and 
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the party claiming relies upon his occupancy -for the 
period prescribed by the State laws: Wright v. Matti- 
son, 18 How. 50, and Deputron v. Young, 134 U. S. 241. 
Hence the Motion to Dismiss admits what is clearly 
stated in the Bill of Complaint—that Gleason, et al., 
have no right, title or interest in the land, legal or 
equitable. 

The Motion to Dismiss admits what is also clearly 
stated in the Bill of Complaint: ‘ ‘ That as to the N ^ 
Lot 1 and Lot 2,1875 survey, on June 19, 1920, the said 
land was non-mineral, unoccupied, unimproved, un¬ 
settled upon, uncultivated, uninclosed, unposted, un¬ 
used, wild, public land. ’ ’ Bill XV, page 8. There is not 
a word in the Motion to Dismiss to the effect that Glea¬ 
son, his heirs or assigns, WERE OCCUPANTS of the 
LAND. OCCVPANCYy under color of title, alone 
LAND. OCCUPANCYf under color of title, would be 
indispensable to entitle them to consideration. 

The Motion to Dismiss also admits that the Bill of 
Complaint shows clearly that Gleason, his heirs or 
assigns, never filed an application for the land in ques¬ 
tion, or placed of record at any time any sort of a case 
upon which the Department could possibly have taken 
jurisdiction to issue a patent therein. In the case of 
Burtis V. Kansas, supra, the parties adverse to Burtis 
and claiming under color of title wdth occupancy were 
allowed to file an application for the land under the 
public land laws. The same thing w’as true in the 
case of Le^Iarchal v. Tegarden, supra. 

It is one of the ordinary rules of law that a title 
obtained by Adverse Possession does not validate the 
void deed but is a new title given by the laws relating 
to adverse possession under color of title. It is also 
a principle that no title is obtained by adverse posses¬ 
sion against the United States. Gleason, et al., not hav- 
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ing prosecuted a public land claim for the land before 
the Land Department are in no position to adverse a 
public land claim before the Courts: Sparks v. Pierce, 
115 U. S. 408. 

This is not a case where Gleason, et al., have success¬ 
fully prosecuted his claim to patent before the De¬ 
partment by proper record claim under the public land 
law. It is a case where Gleason, et al., have stood out¬ 
side claiming by prescription, but the Department has 
volunteered to give them a patent ivithout authority 
and under no law. Upon this showing, Gleason, et al., 
are not indispensable parties. 

The United States Supreme Court has frequently 
held that neither the United States, nor an alleged ad¬ 
verse claimant, nor either of them, are essential par¬ 
ties in a suit properly brought to enjoin the Secretary 
from acting beyond the scope of his authority or to 
compel him to perform a duty required to be per¬ 
formed by law: 

Payne v. Central Pacific R. Co., 255 U. S. 228; 

Payne v. New Mexico, 255 U. S. 367; 

Lane v. Watts, 234 U. S. 525, and 235 U. S. 17; 

McBride v. Schurz, 102 U. S. 378; 

Lane v. Hoglund, 244 U. S. 174; 

Santa Fe v. Lane, 244 U. S. 429; 

Garfield v. Goldsby, 211 U. S. 249; 

Ballinger v. Frost, 216 U. S. 240. 

In all of the above cases the Secretary urged either 
that the United States was an indispensable party or 
that some adverse claimant was an indispensable 
party. But although some of the adverse parties urged 
as indispensable to the suit were homesteaders, 
mineral claimants, and even townsites, claiming under 
the public land laws, the Court proceeded without 
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them, because the cases had proceeded too far for the 
Secretary to legally ignore full equitable titles. 

In the late cases of Santa Fe v. Fall, 259 U. S. 197, 
and Fall v. Louisiana, 287 Fed. 999, where equitable 
title was claimed, the Secretary did not call attention 
to the several adverse claimants or allege that they 
were indispensable parties. It is, therefore, clearly 
admitted by the Secretary to be a distinct rule that in 
cases of this nature, the United States is not an essen¬ 
tial party; also a similar rule that alleged adverse 
parties are not essential parties. 

Borrowing again a case from the general field of 
Equity, the case of Osborne v. Bank of the United 
States, 9 Wheat., 738 (137 pages in the report), the 
Bank brought a Bill to enjoin the auditor of the State 
of Ohio from collecting a further franchise tax from 
the Bank, and asked for restitution of the money al¬ 
ready collected in the hands of the auditor and others. 
The defendants claimed that the suit in reality was 
against Ohio which was the essential party, and the 
defendants to the Bill were acting merely as officers 
under the direction of the State and not in their own 
capacity. The Court held that they were acting under 
color of their office onlv and that the law of the State 
under which they purported to act was unconstitu¬ 
tional. Therefore, they were personally suable for 
their acts, under color of their office, without joining 
the State as a party. 

In the case of Lane v. Watts, 234 U. S. 525, 235 U. S. 
17; Baca Float No. 4, had been construed as having 
become private land by the United States Supreme 
Court in the case of Shaw v. Kellogg, 170 U. S. 312. 
The Department in Baca Float No. 3, had many times in 
reported and unreported decisions DISTINGUISHED 
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the facts of Float No. 4 from the facts of Float 
No. 3, holding that the rule of Float No. 4, did not 
make Float No. 3, private land. The United States 
Supreme Court without a reference to any opinion of 
the many rendered in the Department over a period of 
fifty years, held nevertheless that during that entire 
period the land was private land. In OTHER 
WORDS THE SUPREME COURT HELD THAT 
THE MERE DISREGARD OF THE SUPREME 
COURT DECISION BY THE LAND DEPART¬ 
MENT, DID NOT CHANGE THE LAW. The Su¬ 
preme Court at the first opportunity reaffirmed Shaw 
V. Kellogg, supra. Lane v. Watts shows that the Su¬ 
preme Court will not attach the same importance to 
the Departmental repudiation of Gleason v. White, 199 
U. S. 54, as the appellant does. 

In Lane v. Watts the claimants under the heirs of 
Baca, went into the Supreme Court of the District of 
Columbia solely upon the basis that the decision of 
Shaw V. Kellogg, supra, established that title to Baca 
Float No. 3 and that title thereto had passed abso¬ 
lutely out of the United States. The Department 
claimed it had not passed, and upon the question 
whether it passed the United States must be heard 
and that all adverse claimants under the public land 
laws had the right to be heard and were indispensable 
parties. The Court found that neither the United 
States nor any alleged claimants were adverse parties. 

Lane v. Watts shows that the decision of the United 
States Supreme Court in Gleason v. White fixes the 
rights of the United States, of Gleason and of his heirs 
or assigns thereunder with finality of the laws of the 
Medes and Persians. The rights of the United States, 
of Gleason and of his heirs or assigns are no longer 
subject to open litigation. 
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In Lane v. AVatts, the Supreme Court held that where 
the action in the Department had reached a certain 
point, that the right in the Department to issue muni¬ 
ments of title to others than the one entitled was at an 
end. Kecalling the case of AVyoming v. United States, 
255 U. S. 489, 493, says that the party making the ex¬ 
change is regarded in equity as the owner of the land, 
the case of Lane v. Watts, holds that such party, being 
in a court of equity the owner, can enjoin the Secretary 
from clouding the title to the land belonging in equity 
to the plaintift*. So according to Lane v. Watts, the 
Secretary can not cloud Lead’s title to the land in ques¬ 
tion. 

Gleason, et al., could not hope if they were parties 
liere to get the Courts to annul or reverse the Supreme 
Courtis decree in Gleason v. White. If Gleason, et al., 
are entitled to one more Court adjudication, why stop 
at one ? Why not one hundred more f Their limit is one. 
In People’s Development Co. v. Southern Pacific, 260 
U. S. 695, 43 Sup. Ct. 11, the Supreme Court dismissed 
an ap})eal, not on the ground of res ad judicata, but 
solely upon the ground that the same point had pre¬ 
viously been dedded. In the same volume, 43 Sup. Ct., 
at pages 11, 87, 91, 165, 247, 250, 361, 432 and 433, the 
Court dismissed, for the same reason, several cases 
properly before the court on appeal. The emphatic 
language of the Court that Gleason must have kno^\^l 
what he was getting in Gleason v. White, would not help 
him to a modification before the Supreme Court now. 

In United States v. Interstate Commerce Commis¬ 
sion, 277 Fed. 538, almost the sole basis of the decision 
of the Court of Appeals of the District was that the 
Interstate Commerce Commission attempted to con¬ 
strue a law which had already been construed by the 
United States Supreme Court. 
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Gleason v. White, 199 U. S. 54, is not merely in point. 
It is 100 per cent in point. 

Returning to the rule of Ballinger v. Frost, 216 U. S. 
240, the Court had before it a case where the Secretary 
proposed to cancel an allotment certificate and extend 
the townsite limits over the land already occupied and 
improved by the town inhabitants of Mill Creek. The 
Court nevertheless held that the writ must issue, be¬ 
cause the Secretary had lost jurisdiction: 

“Whatever in the pursuance of legislation of 
Congress, rights have become vested, it becomes 
the duty of the Courts to see that those rights are 
not disturbed by any action of an executive officer, 
even the Secretary of the Interior, the head of a 
Department, however honorable may be the mo¬ 
tives of the Secretary, he, as all others, is bound 
by the provisions of Congressional legislation. “ 

Since the Secretary has not the power to issue the 
patent under the law, such an act purely under color of 
his office would confer no title: W. E. Moses Land 
Scrip & Realty Co., 34 L. D. 458, 461. It is, therefore, 
a matter of indifference what name he proposes to in¬ 
sert in the document. Such favor would not make 
Gleason, his heirs or assigns, indispensable parties 
where the sole question is the POWER of the Secretary 
to issue the patent at all. HERE GLEASON, ET AL., 
NEVER HAVING ASKED FOR THE PATENT 
ARE NOT PARTIES TO THE ILLEGAL ACTION 
OF THE SECRETARY. 

Borrowing again from Osborne v. The United States 
Bank, it is not Gleason, et at., that are the parties, it 
is solelv the defendants who claim to act under color 
of office. The others, the United States and Gleason 
are not in privity with the Secretary, hence are not in- 
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dispensable parties, for they have no rights in the 
threatened illegal act of the {Secretary. 

in Foltz V. Fayne, 269 Fed. 671; Brady v. Fall, 280 
Fed. 1017, and Hall v. Lane, post, no question of power 
was involved, mere appeals were attempted. In Hall v. 
Lane, 48 App. H. C. 279, relied upon also by the appel¬ 
lant, the Court says (284): “There is nothing in the 
record which differentiates this case from any other 
in which a party has l)een unsuccessful before the In¬ 
terior Department.^’ 

The larger part of the quotation relied upon in Foltz 
V. Payne, 269 Fed., 671, is from Shields v. Barrow, 17 
How., 130, 139, in which last case the Supreme Court 
held that formal parties and parties with separable 
interests were not indispensable parties to an equity 
proceeding. Indispensable parties are those who have 
such an interest that “a final decree can not be made 
* ^ without leaving the controversy in such condition 
that its final determination may be wholly inconsistent 
with equity and good conscience.” 

Here, Gleason, et al., have already had their rights 
under the 1878 patent finally determined by the Su¬ 
preme Court of the United States. Since the decree 
here asked is in accordance therewith and not contrary 
thereto the decree would not be inconsistent with equity 
and good conscience. If the lower court’s decree is 
affirmed, the Department would not be foreclosed from 
examining the Read case or any conflicts under the 
Imv. It is only the arbitrary action in favor of Glea¬ 
son, et at,, that the decree prevents. 

The appellant relies upon the case of Brad)" v. Work, 
formerly in this Court as Brady v. Fall, 280 Fed. 1017, 
decided by the United States Supreme Court, 263 U. S. 
435. 


109 


lu the Brady case, the land had been successively en¬ 
tered, contested and claimed since 1913. In the last 
contest Brady was a party and Mrs. Harner was an 
intervener. Mrs. Harner claimed that she was a former 
entryv’oman and that her husband had also had an 
entry thereof. She proved residence, cultivation and 
improvement, sufficient to meet the requirements of 
the law. She proved that her husband had deserted 
her and that she was vuthin the Act of October 14,1914, 
38 Stat. 736, authorizing the Secretary to allow the de¬ 
serted wife of an entryman to complete the entry and 
receive patent. 

Bradv claimed that he was a settler thereon and also 
that he had contested an entry. He claimed that under 
two provisions of the Act of May 14,1880, 21 Stat., 140, 
he was entitled to a preference right to make an entry 
thereof. 

Congress by the Act of October 14, 1914, supra, had 
clearly conferred the jurisdiction upon the Secretary 
to allow a deserted vdfe to complete her husband’s 
entry and to receive patent. Congress clearly con¬ 
ferred the jurisdiction upon the Department to allow 
or to disallow alleged preference rights under the Act 
of May 14, 1880. The Secretary had the jurisdiction 
and POWEB under the law to allow Mrs. Hamer’s 
entry. He had the jurisdiction and POWET? under the 
law to reject Brady’s claim of preference right. The 
statutes did nothing if they did not confer this 
POWER. 

The Brady case was objectionable as a matter of 
direct Court action from many angles. It was an at¬ 
tempted appeal from decision of the Department of a 
case where Congress had conferred jurisdiction upon 
the Department and its judgment and discretion was 


110 


not subject to control. The decision of the Secretary 
was within the possibility of the law if indeed it was 
not the only possible decision. The United States was 
an indispensable party in interest and had not con¬ 
sented to be sued. Mrs. Harner was according to 
Brady’s own statement of facts, an indispensable party 
in interest without whom the case should not proceed. 

The Supreme Court based its decision upon one 
ground, that Mrs. Harner was an indispensable party 
to the action and the Court would not proceed in her 
absence. 

BUT would the Court have taken jurisdiction had 
^frs. Harner appeared? With her before the Court 
there would have still been a large number of insur¬ 
mountable objections, but back of all is the principal 
one that Congress had vested the jurisdiction under 
the law of the claims asserted by both parties in the 
Department. Of course Brady to give the Court juris¬ 
diction merely for the moment to consider his case, al¬ 
leged that the Department violated the provisions of 
the Act of May 14, 1880, and were without authority 
to issue the patent to Mrs. Harner. This claim drew 
into question the construction and application of the 
Act of May 14, 1880, hence for the moment the Court 
took jurisdiction to construe the Act and decided 
Brady’s intention adversely. 

Tf, however, Brady had complied with the provisions 
of the Forest Lieu Selection Act and if Mrs. Harner 
had no compliance with any law, and if the Department 
had decided to cancel Brady’s selection and award a 
patent to Mrs. Hamer with no compliance, the case 
would have been on the' order of Bead v. Work. Tf the 
Secretary in Bradv v. Work, after Bradv had shown 
a full compliance with all of the provisions of the for- 
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est lieu selection law, had held that he had the POWER 
to give the land to Mrs. Harner without compliance and 
would issue her a patent without authority of law, can 
one imagine that the Courts would not have stopped 
this act far beyond the scope of the Secretary’s 
POWER, merely because of the accidental circum¬ 
stance that the Secretary had picked upon Mrs. Har¬ 
ner’s name to insert in the void patent and she was 
outside of the jurisdiction? If the patent is beyond 
his authority, and Mrs. Harner had had no right to the 
land under any law, how is she a party, much less an 
indispensable party? If she has no legal right in the 
land is the Court foreclosed of its jurisdiction to stop 
the issuance of the patent because some one may have 
a technical benefit contrary to conscience and equity 
from a patent to land they have no right to? 

As to Gleason, his heirs, and assigns, we rest upon 
the proposition that they have no rights in or to the 
patent the Secretary proposes to issue. 

The cases of Payne v. Olsen, 280 Fed. 198, and Dum- 
ford v. Fall, 285 Fed. 887, have already been dis¬ 
cussed. As to the unfounded insinuations that these 
and similar cases are in point, that appear throughout 
appellant’s brief and the urgings that action favorable 
to Read should not take place, we call attention to the 
various actions taken in the Land Department favor¬ 
able to Read, particularly the entertaining of Read’s 
Petition for the Exercise of Supervisory Authority, 
Exhibit ‘‘E,” March 15, 1923. If these cases were 
applicable, favorable action to Read never would have 
been taken. 

The United States are not indispensable parties: 
Payne v. Central Pacific, supra. This is not even 
claimed in the instant case. 
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AVheii the case was pending before the Land De¬ 
partment the Secretary said emphatically that this was 
a question between Kead and Whitten (Gleason, his 
heirs or assigns). The others cut no figure. Exhibit 

Now, the Court is warned by appellant that unless 
the decree is reversed, it will greatly injure Pierce and 
Pent (14 L. D. 375; 15 L. D. 286; 18 L. D. 328). 

These entrymen, counsel for the Secretary now says, 
have interests that should be protected. We are greatly 
touched bv this belated concern for Pent and Pierce, 
who are now brought forward as ha\dng some theo¬ 
retical claims to protect. The original ‘‘cutting ofP’ 

of tliese entrvmen occurred at the hands of the Land 

•> 

Department in 1892 and 1896. AYhen their entries were 
cancelled the land became public domain; Parsons v.. 
Venzke, 164 U. S. 89. They have since taken no action 
and did not appear before the Department in the pres¬ 
ent case. Their claims are, therefore, abandoned: 
^foran v. Horsky, 178 U. S. 205. But how will their 
theoretical claims be injured* by enjoining the pro¬ 
posed Gleason patent to which they were opposed? 
Thev are of the far remote class that the English 
Chancellor would have designated as “cyphers’’ and 
hence not indispensable parties: Reynoldson v. Perk¬ 
ins, Ambler’s Rep. 564. 

Other “cyphers” are Charles Peering and the State 
of Florida, for the reason that the Department re¬ 
garded their cases as such and for the further reason 
that a mere statement of the facts of their cases will 
show this. 

The State of Florida filed a selection for this land on 
or about September 20,1920. The Read Selection was 
then pending. The selection was in violation of its 
circular approved June 23, 1910, Sec. 1, 39 L. D. 39, 
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prohibiting selections in conflict with pending appro¬ 
priations. Cases are cited as well by the Department, 
Exhibit showing the land was segregated and 

not subject to selection. The State could not state a 
prima facie case entitling it to consideration, but since 
the state is opposed to the Gleason patent, how could it 
be injured by the decree of the lower Court! 

Mr. Charles Deering appears in the following capa¬ 
cities: He is a holder of a void deed in the chain of 
title from Gleason. He is also the holder of a deed 
from Bead of the South Half of Lot 1, 1875 survey. 
He has procured the interest of the State of Florida 
in the Swamp Land Claim rejected in 1887, as to all 
of Lots 1 and 2y 1875 survey, 

^Ir. Deering had no confidence in his void deed in the 
chain of title from Gleason. He appears before the 
Department, fir.st as an advocate of the Read Selection, 
until after at the request of his agent, he procured the 
Read deed September 15, 1920. Thereafter, he filed 
a so-called petition to revive the Sw’amp Land Claim 
cancelled in 1887. It will be noticed this petition was 
filed after he received the Read deed. The De¬ 
partment gave him scant consideration in this effort. 

Mr. Deering was so situated he could not possibly 
lose. 

It vnW be noticed that Deering still retains the bene¬ 
fit of the Read deed. No matter what was the decision 
he was protected as to the South Half of Lot 1, 1875 
survey. There was only one way that he could profit 
beyond the South Half of Lot 1,1875 survey, that was 
by having the swamp land claim which had been re¬ 
jected more than thirty years previously reinstated. 
Hence his effort was concentrated in that direction. 

The counsel for the Secretary is mistaken in stating 
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that Deeriiig sought the patent, to Gleason, his heirs 
or assigns. He repeatedly represented that the origi¬ 
nal Gleason homestead did not cover Lots 1, 2, and 5, 
1875 survey. 

So far as being opposed to the Read Selection, Mr. 
Leering retained the benefit of the Read deed, he never 
protested the Read selection. He merely urged the re¬ 
vival of the State Swamp Land Claim, as the source of 
the greatest profit to himself. 

We have seen, heretofore, that all suggestions of 
Leering’s occupancy being hostile to the Read selection 
are absolutely unfounded. With these statements go 
into the discard all arguments based upon the sugges¬ 
tion that Leering’s occupancy was hostile to the Read, 
selection: Myrick v. Thompson, 99 U. S. 291. 

Also: 

Payne v. Olson, 50 App. L. C. 119; 

Lurnford v. Fall, 52 App. L. C. 153; 

Lyle V. Patterson, 228 U. S. 211; 

Atheidon v. Fowler, 96 U. S. 513; 
and the like. 

Leering therefore is not an indispensable party to 
this case as a claimant in the Gleason chain of title for 
the reasons stated; as a beneficiary under the Read 
selection which he still retains and holds, for he is in 
that capacity still a proponent of the Read selection; 
nor as the beneficiary of the long rejected state swamp 
land claim for the reason that the lower Court’s de¬ 
cree prevents what he sought to prevent, the issuing 
of the Gleason patent. 
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THE LOWER COURT CONSIDERED THE BILL 
MERITORIOUS AND GRANTED THE RE¬ 
LIEF PRAYED FOR. NO ACTION IN THE 
FLORIDA COURTS WOULD GIVE ADE¬ 
QUATE RELIEF IN THIS SITUATION. 

The third reason assigned in the Motion to Dismiss 
is similar to the fourth ground of the assignments of 
error also similar to the last heading of the Appellant’s 
argument. The third reason of the Motion to Dismiss 
reads: 

‘‘That as further appears on the face of the bill 
and the exhibits the plaintiff, if aggrieved, has a 
complete and adequate remedy in a suit against 
Gleason, his heirs or his assigns, in a court of 
vicinage; Patent having long since issued to said 
Gleason for said land, and the further patent 
about to issue being merely a further muniment of 
title to the particular tract in controversy.’^ 

In other words it is urged that since Read is attack¬ 
ing the patent issued to Gleason in 1878, that he should 
proceed in the Courts of Florida. 

But Read is not attacking the patent issued to Glea¬ 
son in 1878. Read concedes to Gleason, his heirs or as¬ 
signs, every acre of the lands patented to Gleason in 
1878. Read has never attacked the patent issued in 
1878 in the Department or in the Courts, nor will he. 

Read does not concede that because Gleason got 
some land under his 1878 patent that his patent in¬ 
cludes the very land the Court in Gleason v. White, 
199 U. S. 54, says is not included therein. Gleason, his 
heirs or assigns, have just as much license to claim 
lands in New York, Virginia, or California, as within 
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Lots 1, 2, and 5, 1875 survey, after the decision of the 
United States Supreme Court. 

Hence the entire third ground of the Motion to 
Dismiss was by the Court below properly overruled. 

To answer the argument that the counsel for the 
Secretary makes, that what the Secretary proposes to 
do, is to issue another patent to land already patented 
as a “muniment of title,or show that the United 
States Supreme Court holds that where the title to 
lands have passed out of the United States, the In¬ 
terior Department is without jurisdiction, no matter 
who has title; Lane v. Watts 235 U. S. 17. 

Upon the other horn of the dilemma, the Secretary 
has no authority to issue a patent, even where the title 
to the lands is in the United States, except in accord¬ 
ance with the laws of Congress; W. E. Moses Land 
Script and Realty Company, 34 L. D. 458, 461. 

Even if the title is doubtful. Congress alone may 
quitclaim the title of the United States; United States 
V. Riviera Land Company, supra. 

Hence there is no remedy at all for the appellee in 
the Florida Courts, by attacking the Grleason 1878 
patent, as the land in question is not within the area 
patented to Gleason in 1878 but is still public land. 
All the local courts of Florida could do in any suit in¬ 
volving public land, would be to protect possession; 
Gauthier v. Morrison, supra, a matter of no impor¬ 
tance to anvone. 

Since this is not a title suit; Philadelphia Company 
V. Stimson, supra, what is involved is the protection of 
the vested rights of the appellee. The Courts of the 
District of Columbia have clear jurisdiction in cases 
of this nature; Payne v. Central Pacific, 225 U. S. 228. 
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Various cases cited by counsel for the Secretary 
have been brought by parties in which the cases are in 
the nature of appeals from the final decision of the 
Secretary in public land contests. 

In re Emblen, 161 U. S. 52, the case the court says 
is a “contest between the claimants of conflicting 
rights of preemptions^ which “as well as the issue of 
patent to either, was within the general authority and 
jurisdiction of the Land Department.’’ Both the pre¬ 
emption claims and patents thereunder are controlled 
by statute. Here the question before the Court was 
the POWER of the Secretary to patent land mthout 
a law, not conflicting rights under general law. 

In Hall V. Lane, 48 App. D. C. 279, this court speci¬ 
fically said that there was nothing to distinguish the 
controversy from any ordinary public land contest 
before the Department. 

If in this case, the Court should hold that the Secre¬ 
tary has the POWER to cancel a valid selection and 
issue a patent, not under any law, to a person not 
entitled thereto, and that the Court is powerless to 
prevent it, a dangerous precedent will be created. 

We submit that none of the cases cited by the ap¬ 
pellants under this point do not even remotely sustain 
such power in the Secretary, nor do they hold that 
where the Secretarv threatens such action the Courts 
will refuse to interfere until after patent has issued. 
These cases of In re Emblen, 161 U. S. 52; Hall v. 
Lane, 48 App. D. C., 279; and Minnesota v. Lane, 247 
U. S. 243; are all predicated by the Court upon 
the premise that the Interior Department has juris¬ 
diction under the statutes under which it was pro¬ 
posing to issue patent. In this respect alone these 
cases are not in point here, for in the instant ease 
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the patent proposed by the Secretary is admittedly 
not within the provisions of any law. 

In Minnesota v. Lane, supra^ the State claimed a 
direct grant under the Act of August 3, 1892, 27 Stat., 
327, and the Immigration Land Company claimed by 
purchase from the Government under the Act of 
March 3, 1887, Sec. 5; 24 Stat., 556, both claimed 
under Acts of Congress. The State asked the Court 
to restrain the issuance of a patent under the Act of 
March 3, 1887, urging that the land claimed by the 
Comx^any was not excepted from the operation of the 
Act of 1892, although the Department had held other¬ 
wise. 

The question there was not one of Power and juris¬ 
diction. The Supreme Court held that the decision of 
the Department adverse to the State was not arbitrary 
but was a possible construction of the conflicting laws, 
saying “This decision is not of an arbitrary charac- 

* (249) “This is not a case where the 

title had passed absolutely in favor of the claimant, as 
was the fact in Lane v. Watts, 234 U. S. 525.’’ The 
Court pointed out that the construction of both the 
conflicting laws was necessary" and that the construc¬ 
tion was not arbitrarv. 

In Lane v. Watts, supra, there had been a prior Su¬ 
preme Court decision in the case of Shaw v. Kellogg, 
170 IT. S. 312, upon the same point, and, hence, the 
issue was not in fioria or sub judice but was settled 
law. 

When the Supreme Court renders a decision as in 
Shaw V. Kellogg, supra, and Gleason v. White, supra, 
no further construction by the Department is required. 
But in Minnesota v. Lane, supra, there had been no 
such prior decision of the Supreme Court to make it 
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clear and settled that the title had passed from the 
United States. Hence, the ditference between that 
case and the instant case is that in the Minnesota case 
the proposed patent to the Immigration Land Com¬ 
pany was under authority of law, a possible construc¬ 
tion of it, and not in direct opposition to a Supreme 
Court decision, while in the instant case the proposed 
patent to Gleason, his heirs or assigns, would not be 
under the authority of any law within any possible 
construction of the law, and is in direct opposition to 
a Supreme Court decision. In the Minnesota case, the 
State asked the Court to construe a matter of unset¬ 
tled law, while in the instant case, as in Lane v. Watts, 
supra, the Law has been settled by a prior Supreme 
Court decision (Gleason v. White, supra). In Min¬ 
nesota V. Lane, supra, the party to whom the Secretary 
proposed to give the patent. Immigration Land Com¬ 
pany had fully complied with the provisions of the 
law and had paid the required money to the United 
States for the land, and no lack of compliance with the 
law was alleged. A novel and different construction 
of the law than was planned by the Secretary was 
urged. But in the instant case there has been no com¬ 
pliance whatever with any law by Gleason, his heirs or 
signs. All questions of law were settled by Gleason 
V. White, 19 U. S. 54. 

If the Court had decided in favor of the State in 
the Minnesota case, the Court’s action would have 
been an original construction of the law and a new 
judgment, but in the instant case a decree adverse to 
Gleason, his heirs and assigns, and a construction of 
the law has already been made by the Supreme Court 
(Gleason v. White, supra). 

In the Minnesota case, the Court declared that the 
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State had mistaken its remedy because all that the 
State sought to show was that the Secretary was in 
error in his decision construing the law in a matter 
within his jurisdiction, but in the instant case the 
plaintiff shows that the Secretary had no poiver or 
jurisdiction to issue the patent he proposes to issue, 
nor to cancel the valid selection to give the same land 
to another. 

The case of Lane v. Watts, supra, can be cited 
for another proposition, to wit, that when the Supreme 
Court has made a formal decision and the Interior 
Department attempts to limit and circumscribe the 
decision, the Supreme Court will, at the first oppor¬ 
tunity, vindicate its prior ruling and ignore the De¬ 
partment’s limitation of it. In ^linnesota v. Lane, 
supra, however, there had been no such prior decision 
of the Supreme Court or of any Court. 

Hence nothing In re Emblen, supra. Hall v. Lane, 
supra, or Minnesota v. Lane, supra, to sustain the 
power in the Secretary desires to have vindicated. But 
this Court has jurisdiction where the Secretary as¬ 
sumes a power he does not possess. 

The Court’s jurisdiction cannot be taken away by an 
allegation that the suit will decide the title to real 
estate situated in another jurisdiction; see Philadel¬ 
phia Company v. Stimson, 223 U. S. 605, 623. 

The Court’s jurisdiction cannot be taken away by 
allegations of urgency: see Payne v. Newton, 48 App. 
D. C. 547. 

The Court’s jurisdiction cannot be taken away by 
allegations of adverse parties or claimants under the 
public land laws: Ballinger v. Frost, supra, see Lane 
V. Watts, 234, U. S. 526; or by alleged adverse claims 
under alleged private ownership: see Lane v. Watts, 
235 U. S., 17. 
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CONCLUSION 

We felt that the complete disregard of the United 
States Supreme Court decision in Gleason v. White, 
199 U. S. 54, required a full discussion. We also felt 
that the various unfounded challenges against the 
validity of the selection, notwithstanding the numerous 
decisions favorable to the selection in the Department 
also required full discussion. Hence the length of this 
brief. 

We submit that we have fully demonstrated that 
Read filed a valid selection for open, vacant, public 
land. That he complied with all of the applicable laws, 
rules and regulations. That he therefore has a vested 
right in the land in question. 

We also submit that Gleason, his heirs or assigns, 
have full fee simple title to Lots 3, 4, 6, and 7, 1875 
survey, but no right title or claim of any sort whatso¬ 
ever to Lots, 1, 2, and 5, 1875 survey. 

That the patent which the Secretary proposes to 
issue Gleason, his heirs or assigns, would not be in 
accordance with the law. Hence it would be void if 
issued. 

Read having a vested right and equitable title to the 
lands in question filed a Bill in equity asking that the 
proposed clouding of his right to a patent be enjoined. 
This the lower Court granted. 

We very respectfully submit the decision of the 
lower Court is correct and should be affirmed. 

Respectfully submitted, 

t 

Chables R. Pierce, 
Attorney for the Appellant, Read, 


